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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 7S97 


ELIZABETH J. KENNEY, ADMINISTRATRIX OF 
THE ESTATE OF EDWARD A. KENNEY, DE¬ 
CEASED, Appellant, 

v. 

WASHINGTON PROPERTIES, INC., Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF AND APPENDIX FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This appeal is from a verdict by direction and judgment 
of the District Court of the United States for the District 
of Columbia. The case arose under authority of Title 21, 
Sections 1 and 2 of the Code of Laws for the District of 
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Columbia. The jurisdiction of the District Court is sup¬ 
ported by Title 18, Chapter 3, Section 44 of the Code of Laws 
for the District of Columbia. This Court’s jurisdiction is 
founded on Title IS, Chapter 2, Section 26 of said Code. 

STATEMENT OF THE CASE. 

This appeal is from a judgment of the lower court on a 
directed verdict for the appellee upon conclusion of appel¬ 
lant’s testimony. 

The evidence established that appellant’s deceased hus¬ 
band, Congressman Edward A. Kenney of New Jersey, was 
an invited guest of the New Jersev Chamber of Commerce 
at a dinner given at the Carlton Hotel, Washington, D. C., 
on the evening of January 26, 1938 (App. 22). Later that 
evening Congressman Kenney was invited to Suite 612-614, 
occupied by Harry A. Kelleher, a member of the New Jer¬ 
sey Chamber of Commerce and connected with Campbell’s 
Soup Company of Newark, New Jersey, who was a regis¬ 
tered guest at the Carlton Hotel (App. 22). Congressman 
Kenney accepted the invitation of Mr. Kelleher and went to 
his rooms about midnight accompanied by Congressman Sut- 
phin of New Jersey. Congressman Sutphin departed for 
home about 2:00 a. m. of January 27th, leaving Mr. Kelleher 
and Congressman Kenney in the suite (App. 20). Mr. Kel¬ 
leher invited Congressman Kenney to spend the night with 
him (App. 23). Congressman Kenney accepted and retired 
in his underwear, taking the bed of Room 612 nearest the 
windows (App. 24). He was sleeping soundly when Mr. 
Kelleher retired some fifteen minutes later. Mr. Kelleher 
occupied the twin bed of the bedroom farthest removed from 
the windows (App. 24). He retired at approximately 2:30 
a. m. (App. 24). 

The windows were casement windows of the push-out, 
pull-in type (App. 22, 29). There were two windows in the 
bedroom, each window having two panes. The right pane of 
the window to the left of a person standing in the room 
facing South and the outer wall of the room was open (App. 
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17). Congressman Kenney’s body was found dead at about 
7:30 the next morning on the ground below, directly in line 
with the open pane (App. 12, 14). Congressman Sutphin 
testified that the window was open when he left the hotel at 
2:00 a. m. There were brush marks on the ledge outside 
the window indicating some object had passed through the 
window (App. 16, IS). The morning was very cold (App. 
12). The Deputy Coroner performing the autopsy testified 
that the fall caused his death and that he was not dead until 
after he hit the ground (App. 10-11). 

When the police officers arrived at the hotel at about 8:00 
a. m. they observed the dead body of Mr. Kenney, attired 
in his underwear, on the ground, and then went to the sixth 
floor of the hotel to Room 612 (App. 14). The door to the 
room was unlocked by the maid (App. 14). Officer Mont¬ 
gomery testified lie found Mr. Kelleher in the room par¬ 
tially dressed; that Mr. Kenney’s clothing and certain per¬ 
sonal belongings were found in the room (App. 15). Mr. 
Kelleher had already begun a search for Mr. Kenney (App. 
23). 

Congressman Kenney, according to his wife, was 53 years 
of age, approximately 5 feet 6 Mj inches tall, and weighed 
165-16S pounds (App. 7, S). Although he had attended a 
dinner that night at which alcoholic drinks were served he 
drank lightly and was a sober man in full control of his 
mental processes when he retired (App. 20, 24). He had 
planned in the future for he had arranged to meet Mr. Ka- 
rig, a newspaper correspondent, to collaborate with him on a 
speech on the day following his death (App. 26). 

Two qualified architects were called upon and testified as 
to the structural arrangement of the windows and heating 
apparatus in Room 612 of the Carlton Hotel. A drawing, 
according to scale, was placed in evidence demonstrating the 
pertinent dimensions thereof (See Exhibit 5 which gives 
the measurements in detail). With particular reference to 
the window on the left of the room facing South on the out¬ 
side wall, the testimony showed that the sill thereof was 
only one foot, ten and one-fourth inches from the carpeted 
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floor (App. 29); that directly in front of the right pane of 
this left window (which was the only one open at the time 
Congressman Kenney was found dead) w’as a wide and low 
radiator, measuring seventeen and a fraction inches in 
height and extending ten and one-quarter inches from the 
wall directly below and in front of the window in question 
(App. 30); that almost in the center of the window space was 
a radiator pipe which curved in at the bottom near the floor 
(App. 36); that the over-all measurement from the inner 
edge of the radiator to the outer edge of the open window 
was three feet, four and seven-eighths inches (App. 30), so 
that a person attempting to close the window while open 
would be forced to extend himself three feet, four and a frac¬ 
tion inches over the heating apparatus, sill and window 
ledge to get to the handle to pull the window shut (App. 31). 
There were no safeguards of any nature outside the win¬ 
dow (App. 32). 

The construction and arrangement of the windows and 
heating apparatus in Room 612 were said to be unusual 
(App. 35, 39) by both architects who were duly qualified as 
experts. Mr. Leon Chatelain, the President of the Washing¬ 
ton Chapter of the American Institute of Architects, testi¬ 
fied that he had served in the capacity of an architect in 
connection with the erection of about 850 buildings, includ¬ 
ing several hotels (App. 37). He testified the window and 
radiator arrangement in Room 612 of the Carlton was “very 
dangerous” (App. 39). The Court ordered this testimony 
stricken. 

Mr. Carroll Meigs, an architect whom the Court admitted 
had qualified as an expert (App. 31), stated the window 
arrangement was “not a good form of construction” (App. 
32). This answer "was stricken by the Court. Nor was he 
permitted to answer whether it was a “reasonable form of 
construction” (App. 33). 

The Court refused to permit any testimony from either 
architect as to whether the window arrangement, when con¬ 
sidered together with the arrangement of the heating appa- 
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ratus, provided a safe condition for the operation of the 
window in question (App. 34, 39). 

At the conclusion of appellant’s case the Court, upon mo¬ 
tion by the appellee, directed a verdict to the appellee. 

STATEMENT OF POINTS. 

The appellant relies upon the following points: 

1 . The trial court erred in refusing to admit the testi¬ 
mony of qualified architects and other evidence as to the 
dangerous and unsafe condition and construction of the 
windows and heating apparatus in Room 612 of the Carlton 
Hotel. 

2. The trial court erred in directing a verdict for ap¬ 
pellee. 

SUMMARY OF ARGUMENT. 

The appellant’s grounds for appeal are based: 

1. On the refusal of the lower court to allow expert tes¬ 
timony as to the unsafe condition of the heating apparatus 
and the window in Room 612 of the Carlton Hotel from 
which the evidence shows appellant’s husband fell to his 
death. Appellant contends such was necessary and essen¬ 
tial to the proper determination of the issues involved. 

Certain technical features concerning the proper and safe 
construction and arrangement of the windows and heating 
apparatus in the hotel room to be fully understood required 
the assistance of experts skilled and trained in the field of 
architecture. 

This testimony was important to the appellant’s case in 
more effectively explaining the negligence of the hotel. 

2. On the directing of a verdict for the appellee when the 
evidence fairly analyzed clearly demonstrated the case 
should have gone to the jury. The evidence established that 
appellant’s husband, an invited guest of a registered guest 
of the hotel, fell to his death from a window in Room 612 
of the hotel, the construction of said window, together with 
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the heating apparatus, being as testified “unusual”, “not 
of good form”, and “very dangerous.” That the deceased 
fell while attempting to close or adjust the window and be¬ 
cause of said negligent and dangerous construction is a rea¬ 
sonable inference from the testimony presented, and one 
which the jury should have been permitted to pass on. By 
refusing to allow the jury to decide the issues, the lower 
court has failed to give effect to the well established propo¬ 
sition of law that on a motion for a directed verdict all 
facts in evidence must be admitted which tend to sustain 
appellant's case as well as every inference reasonably de- 
ducible therefrom. 

Failure of this Court to reverse the case would mean in 
effect that the law was inadequate to meet circumstances 
of the nature herein stated where no eye witness was pres¬ 
ent to testify as to how the death actually occurred even 
though all other facts were adequately established and the 
inferences were plain. 


ARGUMENT. 

I. 

The Testimony of Duly Qualified Architects Should Have 
Been Admitted as to the Unsafe Condition of the Win¬ 
dow and Heating Apparatus Arrangement in Room 612 
of the Hotel. 

(a) Such expert testimony was necessary to more fully 
complete appellant’s case and was essential to the proper 
determination of the issues involved. 

The lower court, by excluding the testimony of two ad¬ 
mittedly qualified architects as to the unsafe condition of 
the window and heating apparatus arrangement in the hotel 
bedroom from which Congressman Kenney fell to his death, 
ruled out an important part of appellant’s case. 

On direct examination Architect Meigs, after having tes¬ 
tified that he had personally examined the structural ar¬ 
rangement of the windows and heating apparatus in Room 
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612 of the hotel and made a drawing thereof, was asked the 
following question: 

“Now, Mr. Meigs, I will ask you, bearing in mind 
vour examination and vour testimony that vou have 
given us today, I will ask you if in your opinion that 
set-up of the window, its height from the floor, the 
width of the inner sill, the radiator its height, its width 
—if in your opinion that is a safe condition for the pur¬ 
pose of operating this type of window?” (App. 34) 

The Court refused to permit an answer to this question. 
Architect Chatelain was asked the same question which was 
likewise ruled out (App. 39). Architect Meigs on direct 
examination w’as asked: 

“I will ask you if in your opinion this is a safe form 
of arrangement for persons attempting to operate the 
window?” (App. 35) 

Appellee’s counsel objected and the objection was sustained. 
Architect Meigs was asked on direct examination: 

“I will ask you, for the purpose of operating this 
type of window, this particular window, if in your opin¬ 
ion this was a good form of construction?” (App. 32) 

He answered: 

“It is not.” 

The Court upon objection ruled out this evidence. Archi¬ 
tect Meigs was asked: 

“I will ask this question then: For the purpose of 
operating that particular window in your opinion is 
that a reasonable form of construction?” (App. 33) 

The Court refused to permit an answer to the question. 

It is the contention of the appellant that the above-re¬ 
ferred to testimony should have been admitted in order that 
the Court and Jury might have better comprehended the 
full effect of the structural arrangement of the window 
and heating apparatus in question. The testimony involved 
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a matter on which the most qualified evidence available was 
that of skilled, trained architects. The average layman, 
while able to say generally what might be safe or unsafe in 
the construction of the average room, is not qualified to 
understand the full effect of the structural arrangement of 
casement windows of the type here used, together with the 
unusual arrangement of the heating apparatus herein tes¬ 
tified to, without the assistance of men skilled in that field 
as to what is proper and safe. The appellant contends that 
the admission of this evidence was proper and important 
to a full understanding of the issues. 

(b) The expert testimony of the qualified architects was 
proper and admissible. 

While the courts have differed as to the extent and to 
the degree that an expert witness may express his opinion 
on a question involving the safety of construction or as to 
structural or mechanical arrangement, it is well recognized 
that such opinion may be given when the opinion will be of 
assistance to the jury in reaching a correct conclusion. 

This question was closely scrutinized in an opinion by 
Justice Van Devanter in United States Smelting Co. v. 
Parry , 1G6 F. 407. The Court said: 

“The matter next to be considered is the admission, 
over the defendant's objection, of testimony by a prac¬ 
tical brick mason and builder of many years’ experi¬ 
ence to the effect that a scaffold constructed and sup¬ 
ported like the one in question was not as safe as those 
usually provided in like situations, but was very dan¬ 
gerous, because the weight of a man upon the project¬ 
ing end of one of the planks was sure to make it tip. 
The objection made was, not that the witness was not 
qualified to speak as an expert, but that his opinion was 
elicited upon a matter which it was the province of the 
jury to decide, and which they were capable of decid¬ 
ing without such testimonv. It is true that in trials by 
jury it is their province to determine the ultimate facts, 
and that the general rule is that witnesses are per¬ 
mitted to testify to the primary facts within their knowl- 
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edge, but not to their opinions. And it is also true that 
this has at times led to the statement that witnesses 
may not give their opinions upon the ultimate facts 
which the jury are to decide, because that would sup¬ 
plant their judgment and usurp their province. But 
such a statement is not to be taken literally. It but re¬ 
flects the general rule, which is subject to important 
qualifications, and never was intended to close any rea¬ 
sonable avenue to the truth in the investigation of ques¬ 
tions of fact. Besides, the tendency of modern deci¬ 
sions is not only to give as wide a scope as is reason¬ 
ably possible to the investigation of such questions, but 
also to accord to the trial judge a certain discretion in 
determining what testimony has a tendency to establish 
the ultimate facts, and to disturb his decision admitting 
testimony of that character only when it plainly appears 
that the testimony had no legitimate bearing upon the 
questions at issue and was calculated to prejudice the 
minds of the jurors. Holmes v. Goldsmith, 147 U. S. 
150, 164, 13 Sup. Ct. 288, 37 L. Ed. 118; Williamson v. 
United States, 207 U. S. 425, 451, 28 Sup. Ct. 163, 52 
L. Ed. 278; Alexander v. United States, 138 U. S. 353, 
356, 11 Sup. Ct. 350, 34 L. Ed. 954; Moore v. United 
States, 150 U. S. 57, 60, 14 Sup. Ct. 26, 37 L. Ed. 996; 
Clune v. United States, 159 U. S. 590, 592, 16 Sup. Ct. 
125, 40 L. Ed. 269. And it is in keeping with this mod¬ 
ern tendency that it is now generally held, as stated in 
Chicago Great Western Ry. Co. v. McDonough (C. C. 
A.) 161 Fed. 657, 662, and in the cases there cited, that 
whether or not a witness tendered as an expert is quali¬ 
fied to testify as such rests largely in the discretion of 
the trial judge, and that his decision thereon ought not 
to be disturbed, unless it can be said that it was mani¬ 
festly erroneous. 

“The most important qualification of the general rule 
before stated is that which permits a witness possessed 
of special training, experience, or observation, in re¬ 
spect of the matter under investigation, to testify to 
his opinion when it will tend to aid the jury in reaching 
a correct conclusion; the true test being, not the total 
dependence of the jury upon such testimony, but their 
inability to judge for themselves as well as is the wit¬ 
ness. * * # 

“Doubtless the farmers, stockgrowers, merchants, 
and clerks who composed the jury were more or less 
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capable of judging of the safety of the scaffold in ques¬ 
tion and of the necessity for securing the planks in one 
of the modes suggested; but it is quite reasonable to 
believe that they were not as capable of doing so as a 
practical brick mason and builder of many years’ ex¬ 
perience in the use and construction of scaffolds, and 
that the opinion of a witness possessed of the special 
knowledge which is born of such experience was calcu¬ 
lated appreciably to aid them in reaching a correct con¬ 
clusion.” 

Appellant contends that the construction of the casement 
windows in Room 612 of the Carlton, together with the un¬ 
usual arrangement of the low and wide radiator when taken 
together with the supply pipe curving in at its base and di¬ 
rectly in front of the window provides a matter far more 
technical and difficult of understanding to the layman than 
did the scaffold in the Parry case above-cited. Thus it is 
argued that the testimony excluded bv the lower court in 
the instant case is not only admissible, but that it is error 
to reject it. 

In Hutchinson Cooperage Co. v. Snider, 107 F. 633, the 
Court said: 

“The court permitted witnesses to testify that a ma¬ 
chine like a model put in evidence was impracticable and 
dangerous. This, it was objected, was an invasion of 
the province of the jury. When, however, the subject 
is one concerning which expert testimony is proper, it 
is not a good ground of objection that the opinion of a 
witness embraces “the point to be decided by the jury.” 
Transportation Line v. Hope, 95 U. S. 289, 297,24 L. Ed. 
477. And when the inquiry is whether a machine is 
properly constructed, or is suitable for the use to which 
it is put, whether it can be operated without danger, or 
in what respects it will be dangerous to the one operat¬ 
ing it, there can be no doubt that the testimony of ex¬ 
perts will ordinarily be competent.” 

In Yarn v. Ft. Bodge, D. M. <£ S. R. Co., 31 F. (2) 717 
(Certiorari denied 280 U. S. 568) a case which, as far as the 
issues before the court are concerned is quite similar to the 
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instant one. On the question of the admissibility of expert 
testimony the Court said: 

“An expert may testify whether, in iiis opinion, a 
particular installation shown by the evidence is safe or 
proper; that opinion may be tested on cross-examina¬ 
tion by reference to other authorities, and supported on 
redirect examination in the same way.” 

See also Maibrunn v. Hamburg-American S. S. Co., 77 F. 
(2) 304. 

In Murray v. United States, 53 App. D. C. 119, 288 F. 1008, 
the Court in permitting the expert testimony of a physician 
as to the cause of a wound said: 

“ * * * How the wound was produced wa s a vital 

issue, and the opinion of a qualified expert was admis¬ 
sible as aiding the jury to find the fact. Because the 
jury were to find the fact did not render the evidence 
inadmissible. * * * ” 

See Trame v. Orpheum Theatre Co., 60 Ohio App. 323, 21 
N. E. (2) 178, where expert testimony was permitted as to 
whether a corridor and toilet room of a theater were con¬ 
structed in a reasonable and proper manner. 

In Spencer v. Updike Grain Co., 158 Iowa 31, 138 N. W. 
820, an action was brought for damages by plaintiff whose 
finger had been caught in a car puller drum. Expert testi¬ 
mony was held to be admissible as to the safeness of opera¬ 
tion of the machine. The Court said: 

“The plaintiff was allowed to introduce the testi¬ 
mony of certain witnesses familiar with the operations 
of a car puller to show that the clutch was so placed 
that the plaintiff, in managing the rope on the drum, 
could not reach it without going around the machine to 
do so, whereas, if it had been on the other side of the 
machine, and within reach from the place where the 
operator stood in connection with the use of the ma¬ 
chine, the clutch could have been thrown out with 
safety, so as to immediately stop the drum. This evi¬ 
dence, we think, was properly admitted. It would be 
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difficult to describe to the jury the relations of the por¬ 
tions of the machine to each other, so as to enable them 
to understand whether the machine would have been 
safer in its practical operation if the clutch had been 
differently located. The experts were not asked to say 
that the defendant was negligent, and thus invade the 
province of the jury; but they were called upon to ex¬ 
plain the fact as to whether, in the matter referred to, 
the machine was as safe for the operator as it might, 
in the exercise of reasonable care, have been con¬ 
structed consistently with its proper and efficient use. 
This consideration disposes of the cases relied upon for 
appellant, which hold that a question of negligence is 
not a subject for expert testimony, but should be left 
to the jury.” 

See also: 

Pullman's Palace-Car Co. v. Harkins, 55 F., 932. 

American Agricultural Chemical Co. v. Hogan , 213 
F., 416. 

King v. King, 79 Ivans. 584, 100 Pac., 503. 

Luper v. Henry, 59 Wash. 33, 109 Pac., 208. 

1 Hall v. Henry Thayer & Co., 225 Mass. 644,113 N. E. 
644. 

As the cases cited by the lower court in support of its 
ruling as to the applicability of this expert testimony, a 
close examination will demonstrate that these cases are not 
applicable to the issues herein involved. 

For instance in District of Columbia v. Haller, 4 App. 
D. C. 405, the Court held that whether or not a sidewalk 
was in a safe or dangerous condition at the time of an ac¬ 
cident is not a subject for expert testimony. Appellant 
agrees with this conclusion. There is nothing technical 
about this matter in any way that would require expert tes¬ 
timony to make it plain to the jury. 

So also in Branan v. Wimsatt, 54 App. D. C. 374, the 
Court refused to permit expert testimony as to whether 
lumber was properly piled in such a way as to make it safe 
for children to play. Appellant agrees that such a matter 
does not require the judgment of an expert. 
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Also in Inland and Seaboard Coasting Company v. Tol- 
son , 139 U. S. 551, the Court properly held that it would not 
require an expert to say whether a particular position on a 
wharf is a safe place to stand. In this case there was some 
question as to the qualification of the expert. 

The case of Transportation Line v. Hope , 95 U. S. 297, 
cited by the lower court in support of its decision seems to 
favor appellant’s contention, for the Court held here that 
expert testimony as to whether it would be safe or pru¬ 
dent for a tug boat to tug three boats abreast with a high 
wind, was admissible. In this connection the Court said: 

“The witness was an expert, and was called and tes¬ 
tified as such. His knowledge and experience fairly en¬ 
titled him to that position. It is permitted to ask ques¬ 
tions of a witness of this class which cannot be put to 
ordinary witnesses. It is not an objection, as is as¬ 
sumed, that he was asked a question involving the point 
to be decided by the jury. As an expert, he could prop¬ 
erly aid the jury by such evidence, although it would 
not be competent to be given by an ordinary witness. 
It. is upon subjects on which the jury are not as well 
able to judge for themselves as is the witness that an 
expert as such is expected to testify. Evidence of this 
character is often given upon subjects requiring medi¬ 
cal knowledge and science, but it is by no means limited 
to that class of cases.” 


II. 

The Court Should Have Permitted the Case to go to the 

Jury. 

(a) The evidence was sufficient to make a prima facie 
case. 

Regardless of the decision of this Court as to the admissi¬ 
bility of the expert testimony ruled out by the lower court 
there is still sufficient evidence in the case to permit it to 
go to the jury. 

The lower court by its own admission at the time the ap¬ 
pellant sought to introduce the testimony of Architect 
Meigs over objection of appellee’s counsel said: 
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“The Court: Mr. Arth, there is evidence that he was 
in room 612. 

‘ ‘ Mr. Arth: Yes, sir. 

“The Court: There is evidence that the window was 
open. There is evidence that he was on the pavement 
below direetlv in line with room 612. There is evidence 
of a smear on the window sill. I think I can reason¬ 
ably make an inference from that that he went out of 
the window. It is not for me to pass on these points at 
this time unless you are objecting to the introduction 
of this testimony on the ground that it is irrelevant. 

“Mr. Arth: That is right. It is irrelevant. 

“The Court: I will overrule the objection.” (App. 
28) 

Subsequent to this ruling both Architect Meigs and Archi¬ 
tect Chatelain, whose qualifications cannot be disputed, tes¬ 
tified the window and heating apparatus arrangement of 
Room 612 of the Carlton was “unusual”; Architect Chate¬ 
lain said it was “very dangerous”; Architect Meigs said it 
was “not a good form of construction.” 

There were no safeguards to protect against falling 
(App. 32). The window sill was very low, measuring only 
22)4 inches from the carpeted floor. Below the sill and in 
front of the window from which Mr. Kenney fell was a very 
low and wide radiator. Extending out further into the win¬ 
dow space was a radiator pipe which curved in at the base 
which the jury might well find provided a stumbling block 
for catching a toe or a foot (App. 36) (Also see Exhibit 5.) 
The windows were casement windows which when opened 
required a person attempting to close them to extend his 
body 3 feet and 4 and a fraction inches over the radiator 
and window sill (App. 31). It was testified that a window 
was open in the bedroom just before Mr. Kenney retired. 
The next morning when Mr. Kenney’s body was found on the 
ground below it was directly in line with the only open pane 
in Room 612. The room had been locked. There was a 
smear on the outside window ledge which Officer Montgom¬ 
ery’, on cross-examination, referred to as follows: 
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“A smear like. That is the only thing I can come to 
a conclusion that something had gone through there 
that I remember that caused that.” (App. 18.) 

It was testified that the night was very cold. It is a rea¬ 
sonable inference from the testimony that Congressmen 
Kenney went to close the window. His height according 
to his wife was approximately 5' 6 1 //', according to Dr. 
Rosenberg it was 5' 5", so that to close the open window, 
he would have been forced to extend himself well over half 
of his body length. 

It must be accepted that a hotel must provide a reason¬ 
ably safe place for its guests. In doing so it must take into 
consideration that guests of all sizes and ages may occupy 
its rooms. What might be a reasonably safe construction 
for one man may not be for another. Thus the jury may 
well have found the construction and arrangement of the 
windows and heating apparatus was unsafe and dangerous 
for the use of guests of the stature of Mr. Kenney. As was 
said in Cudahy Packing Co. v. Luyben, 9 F. (2), 32: 

“It is clearly negligence on the part of any one, 
whether stranger, invitor, or employer, with knowl¬ 
edge of what is to be done, to maintain a place which 
is not reasonably safe, in view of the activities and 
operations therein mutually contemplated.” 

This Court has said many times that the question of 
negligence is one for the determination of the jury and that 
only -where the probative facts are undisputed, and where 
all reasonable minds can draw but one inference from them, 
that the question becomes one of law for the Court. Ward v. 
District of Columbia , 24 App. D. C. 524. 

Likewise has this Court said that a motion to direct a 
verdict is an admission of every fact in evdence, and of 
every inference reasonably deducible therefrom. Glaria v. 
Washington Southern Railway ^Company, 30 App. D. C. 559. 

As was said by this Court in Ilellweg v. Chesapeake and 
Potomac Telephone Co., 71 App. D. C. 346, in an opinion by 
Mr. Justice Miller: 
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“As the motion to direct a verdict admitted every 
fact in evidence which tended to sustain appellant’s 
case, and every inference reasonably deducible there¬ 
from, it follows that unless there was no evidence in 
the present case from which—when subjected to the ap¬ 
plicable standard of conduct—a jury could reasonably 
have concluded that appellee was negligent, the action 
of the court, in directing a verdict, was erroneous.” 

In the H elite eg case, as in the instant case, there "was evi¬ 
dence of an unusual arrangement and construction. 

See also: 

United States Radiator Corporation v. Henderson, 
ct al., 68 F. (2) 87. 

Maibrunn v. Ilamburg-American S. S. Co., 77 F. (2) 
304. 

Ilellyer v. Sears, Roebuck & Co., 62 D. C. App. 318. 

Mason v. Autontobile Finance Company , Inc., 69 W. 
L. R. 392. Decided March 17, 1941. 

Eades, et al. v. Capital Materials Company, Inc., 69 
W. L>. R., 566 . Decided April 7, 1941. 

A case in point with the case for decision here is that 
of Robertson v. Weingart, 91 Cal. App. R. 715, 267 P. 741. 
In this case a guest of a hotel was killed by a fall into an 
air shaft along side of a stairway in the hotel. No one saw 
her fall and her bobv was not found for two days after her 
death. There was testimony that the latch of the air shaft 
gate was defective. 

The Court found for the plaintiff, although there were 
no witnesses of any kind to establish how the plaintiff’s 
deceased wife had come to her death. In its decision the 
Court said: 

“Conceding that the finding of the court upon the 
question of negligence might find support in the record, 
appellant earnestly contends that there is an entire ab¬ 
sence of any evidence showing a causal connection 
between such negligence and the death of plaintiff’s 
wife. He enumerates some eight other theories as to 
how the decedent might have met her death, all of 


17 


which he states are more probable than the one ad¬ 
vanced in the complaint. The case of Puckhaber v. 
Southern Pacific Company, 132 Ca. 363, 64 P. 460, is 
relied upon by appellant as sustaining his position in 
respect to the failure to show that defendant’s negli¬ 
gence caused the injury alleged. In that case a man 
w'as found dead one morning upon the tracks of the 
defendant railroad company. There was no question 
but what he had been mutilated by a train. It was 
proved that on a previous morning a train of defendant 
backed over the place where the body was found, and 
there was no red light upon the rear of the train. A 
verdict for plaintiff was reversed; the court holding 
that there was an entire lack of causal connection be¬ 
tween tiie negligence of defendant and the death of de¬ 
cedent. The verdict, the court stated, rested upon a 
foundation created by a mere guess. Applying the lan¬ 
guage of the case last cited to this one, appellant con¬ 
tends that, ‘for aught it appears, deceased may have 
fallen in a fit,’ and thus precipitated herself down the 
air shaft. The trial judge had a right to presume, in 
the absence of evidence to the contrary, that decedent 
was a normal person in ordinary health and in full 
possession of all the senses and faculties with which 
the Creator endowed her. It must be presumed that 
decedent, in passing along the stairway, used due and 
ordinary care and precaution to avoid injury to herself. 
Code Civ. Proc. 1963, subd. 4; Ross v. Railways Co., 47 
Cal. App. 753,191 P. 703. While no one saw her when 
she fell to her death, the court may reasonably and 
justly have inferred that, on the night in question, as 
she passed along the stairway, she grasped or relied 
upon the gate as part of the handrail to assist her in 
ascending or descending, and that the gate, by reason 
of the insufficient locking device, gave way and sent her 
to her death. We must bear in mind that there was 
evidence that deceased had a stiff ankle, and required 
support going up or down stairs. Every alternative 
theory brought forward by appellant as to the cause of 
death is based either upon the assumption and pre¬ 
sumption that decedent was either negligent or suffer¬ 
ing from some physical disability. There is no proof 
in the record to sustain these contentions. Negligence 
is never presumed under such circumstances, nor can it 
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be presumed that decedent was suffering from ‘fits,’ or 
any other physical infirmity or disability. The various 
theories advanced by appellant upon the cause of death 
arc at most but opposing inferences, and the evidence 
under such circumstances must be reviewed in the light 
most favorable to support the judgment, and all infer¬ 
ences reasonably possible from the evidence favorable 
to plaintiff must be indulged in by this court. Mali See 
v. North American Acc. Ins. Co., 190 Cal. 421, 213 P. 42, 
26 A. L. R. 123.” 

Another case in point is that of B edit old v. Ra<\ et al., 
231 Mass. 151,120 X. E. 377. In this case, the deceased was 
a gue$t in a hotel and while being carried from the office 
floor to the floor on which he bad been assigned a room was 
caught between the floor of the elevator and the upper cas¬ 
ing of a door leading into the elevator well. Just how the 
accident occurred was not definitely established. A verdict 
was rendered for the plaintiff and upon appeal, the Su¬ 
preme Judicial Court of Massachusetts said: 

“In view of these conflicting statements, and the evi¬ 
dence as to the position of the body of the deceased 
when the elevator came to a stop, it could have been 
found that the rear door was open at the time the car 
was started and remained open up to the time of the 
accident. The jury could have found that the failure 
to close this door contributed to the happening of the 
accident, and that such failure was negligence on the 
part of the defendants. Haves v. Pitts-Kimball Co., 
183 Mass. 262, 64 X. E. 249; Munsey v. Webb, 231 IT. S. 
150, 34 Sup. Ct. 44, 58 L. Ed. 162.* 

“Although there was nothing to show the exact way 
in which the accident occurred, still the defendants 
might be found to be negligent if the jury were satis¬ 
fied upon the evidence that the injury was due to their 
neglect. Ileuser v. Tileston & Hollingsworth Co., 230 
Mass. 299, 119 X. E. 683; Davis v. Boston Elevated 
Railwav, 222 Mass. 475, 111 X. E. 174; McNicholas v. 
X. E. Tel. & Tel. Co., 196 Mass. 138, 141, 81 X. E. 889; 
Woodall v. Boston Elevated Railway, 192 Mass. 308, 78 
X. E. 446; Melvin v. Pennsvlvania Steel Co., 180 Mass. 
196, 62 X. E. 379.” 
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Appellant contends that both the Robertson and Bech- 
told cases above-referred to are squarely in point with the 
instant case. In each of these cases the exact details as to 
how the deceased met death were not known. There were 
no eye witnesses. Nevertheless, in each case the Court held 
the evidence was sufficient for the jury. 

(b) The lower court’s ruling- failed to give appellant full 
benefit of all reasonable inferences deducible from the evi¬ 
dence. 

The established testimony in the case was subject to sev¬ 
eral reasonable inferences. The trial court admitted that 
reasonable men might well infer that the deceased fell from 
the window (App. 28). From the testimony of the archi¬ 
tects there was strong evidence of negligence on the part 
of the hotel in the arrangement of the windows and heating 
apparatus of Room 612. 

It was a cold night and the jury may have reasonably in¬ 
ferred that the deceased in attempting to close the window 
fell to his death because of the dangerous and negligent 
construction and arrangement of the window and heating 
apparatus. 

The question of what inferences might properly be drawn 
from testimony was squarely before the court in Robertson 
v. Weingart, supra. In the court’s opinion it was stated 
that even though no one saw deceased fall, it might reason¬ 
ably and justly be inferred that as she passed along the 
stairway she grasped or relied on the gate as a handrail 
and that the gate by reason of an insufficient locking device, 
gave way and sent her to her death. 

So also in Bechtold v. Rae, supra, the Court agreed that 
full weight must be given to all reasonable inferences. 
These two cases are directly in point with the case before 
this Court for decision. They both involve death to a hotel 
guest by reason of what the jury found to be negligent con¬ 
struction, arrangement, or operation on the part of the 
hotel. In both cases the jury had to reach its decision by 
-way of inference based on the facts presented. 
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In Mason v. Automobile Finance Co., Inc., supra, this 
court through Mr. Justice Rutledge decided that it was er¬ 
ror to direct a verdict for defendant where reasonable in¬ 
ferences might be drawn from the evidence from which a 
jury might find for the plaintiff. 

In Standard Oil Company of New York v. R. S. Pitcher 
Company. 2S9 F. 678, in an action for damages against the 
owner of a gasoline filling station for fire alleged to have 
been caused by the generation of static electricity by rea¬ 
son of the defendant’s failure to use a safety chain or device 
to ground any flow of static current, it was held not to be 
necessary that plaintiff show that a static spark was ac¬ 
tually produced, but it held to be sufficient to show condi¬ 
tions and circumstances from which the inference could 
be reasonably drawn that a static spark was produced. 

On the question of inferences the Court said: 

i “There was evidence from which the jury could find 
that frictional or static electricity could be generated 
by the forcing of gasoline under pressure through an 
iron pipe; that the automobile tank was not grounded; 
that the depression of the springs of the automobile 
tank and the vibration of the filler pipe and the sleeve 
would produce a break in the electrical connection be¬ 
tween the manhole of the tank and the pipe or sleeve, 
and produce an electric spark. 

“It was not necessary that the plaintiffs show that a 
static spark was actually produced; but it was sufficient 
if conditions and circumstances were shown from 
which the inference could be reasonably drawn that a 
static spark was produced.” 


See: 


Falstaff Brewing Corporation v. Thompson, 101 F. 
(2) 301. 

Pennsylvania Co. v. Zahner Metal Sash and Door 
Company, et al., 273 F. 993. 
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(c) Failure to reverse the lower court’s ruling will dem¬ 
onstrate that the law is inadequate to meet circumstances 
of the nature herein stated and that appellant is without 
remedy. 

Unless this Court reverses the lower court’s ruling and 
permits this case to go to the jury it must say in effect that 
a plaintiff whose deceased has met his death in circum¬ 
stances of the nature herein stated in which there was no 
eye witness to testify as to the exact details of the death 
that such plaintiff is without remedy of any kind. Even 
though the grossest kind of negligence is demonstrated, 
unless the Court here is willing to accept the doctrine of 
“res ipsa loquiter” as having applicability there would be 
no way for recovery on the part of the plaintiff. It is for 
this reason that the courts have seen fit to permit the jury 
to decide the issues when reasonable inferences can be de¬ 
ducted from the testimonv demonstrating negligence on the 
part of the defendant and conclude that because of such fact 
a plaintiff’s deceased has met his death. In the case at 
issue every element possible of proof by factual testimony 
has been established. It has been demonstrated by the evi¬ 
dence that the deceased Congressman fell from the only 
open window in Room 612. It has been established that the 
window and heating apparatus arrangement was “not of 
good form, ” “unusual, ’ ’ and ‘ ‘dangerous. ’ ’ It has been es¬ 
tablished that it was a very cold night. It has been estab¬ 
lished that Congressman Kenney was found in the morning 
in his underwear in which he had retired a few hours earlier. 
It must be presumed in the absence of proof to the contrary 
that he was exercising due care when he approached the 
window, which he must have done or he would never have 
fallen out. It can be reasonably inferred that in attempting 
to close the window due to the cold night that he fell, or lost 
his balance due to the negligent arrangement of the heat¬ 
ing apparatus and the window itself. 
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CONCLUSION. 

In view of the errors of the court below, it is respectfully 
submitted that the judgment be reversed. 

Walter M. Shea, 

i Lyle F. O’Rourke, 

1010 Vermont Avenue, N. W., 
Washington, D. C., 

Attorneys for Appellant. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 

1 Endorsed: Filed Dec 3 1938 Charles E. Stewart, 

Clerk 

In the District Court of the United States for 
the District of Columbia 

Civil No. 874 

Elizabeth J. Kenney, Administratrix of the Estate of 
Edward A. Kenney, Deceased, Plaintiff 

v. 

Washington Properties, Inc., a Corporation, 2600 Woodley 
Road, N. W., Washington, D. C., Defendant. 

Complaint for Wrongful Death in Fall From Hotel Window 

1:—'This action arises under Sections 1, 2 and 3, of Title 
21 of the Code of the District of Columbia. 

2:—The plaintiff, Elizabeth J. Kenney, has been issued 
and granted letters of administration by the Bergen County 
Surrogates Court of the State of New Jersey upon the estate 
of Edward A. Kenney. 

3:—On January 27th, 1938, the said Edward A. Kenney 
was a guest in the Carlton Hotel located in the District of 
Columbia, owned and operated by the defendant; that the 
defendant negligently failed to provide adequate and proper 
safeguards for the windows of the room so occupied in the 
Carlton Hotel by Edward A. Kenney. 

4:—The room occupied bv Edward A. Kenney in the Carl- 
ton Hotel, was equipped with windows that opened outward 
from the room on hinges attached to the side of the window 
sill, i That pipes, radiators, heating apparatus and other 
obstructions were so placed on the floor of the room near 
the base of the window so as to render it dangerous and 
unsafe to approach the window to open or close same and 
to cause a person attempting to operate or adjust the win- 
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dow to lose his footing and balance. As a result, Edward 
A. Kenney, attempting to operate and adjust a window, fell 
from the window of the room occupied by him to the 

2 ground below, causing his death. 

5:—Edward A. Kenney left surviving as his next 
of kin, your complainant, his widow. 

Wherefore, plaintiff demands judgment against defen¬ 
dant in the sum of Ten Thousand Dollars ($10,000), and 
costs. 

WALTER M. SHEA 
LYLE F. O’ROURKE 
Attorneys for Plaintiff, 

1010 Vermont Ave., N. W., 
Washington, D. C. 

#####*#**# 

3 Endorsed: Filed Jan 16 1939 Charles E. Stewart, 
Clerk 

Answer 
First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

(1) Defendant denies that plaintiff has a cause of action 
under Sections 1, 2 and 3 of Title 21 of the Code of the Dis¬ 
trict of Columbia, as alleged in the first paragraph of the 
complaint. 

(2) Defendant has no knowledge or information sufficient 
to form a belief as to the truth of the allegation that plain¬ 
tiff has been issued and granted letters of administration 
upon the estate of Edward A. Kenney as alleged in the sec¬ 
ond paragraph of the complaint. 

(3) Defendant admits that on January 27, 1938, it owned 
and operated the Carlton Hotel in the District of Columbia; 
has no knowledge or information sufficient to form a belief 
that said Edward A. Kenney was a guest in said hotel on 
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January 27, 1938, but denies that said Edward A. 

4 Kenney was a guest of defendant at said hotel on said 
date; denies all the other allegations contained in 

the third paragraph of the complaint. 

(4) Defendant denies that said Edward A. Kenney oc¬ 
cupied a room in said Carlton Hotel on January 27, 1938, 
as a guest of defendant; admits that on said date, certain 
of the rooms of said hotel were equipped with windows that 
opened outward on hinges attached to the sides of the win¬ 
dow sills; denies all the other allegations contained in the 
fourth paragraph of the complaint. 

(5) Defendant has no knowledge of the surviving next of 
kin of said Edward A. Kenney as alleged in the fifth para¬ 
graph of the complaint. 

Defendant denies that plaintiff is entitled to judgment 
against defendant in any sum whatsoever. 

Third Defense 

Defendant says that if said Edward A. Kenney, fell from 
a window of said Carlton Hotel to the ground below, and 
died as a result thereof, such fall and death were caused 
solely by his own carelessness and negligence in failing to 
take the proper precautions for his own safety in and about 
said premises, and not because of any negligence whatso¬ 
ever of defendant. 

Fourth Defense 

Defendant says that at all times mentioned in the com¬ 
plaint, the windows, pipes, radiators, heating apparatus and 
other fixtures in the rooms of said Carlton Hotel were in a 
reasonably safe position and condition, and that defendant 
used reasonable care in the maintenance thereof in a safe 
position and condition; that if said Edward A. Kenney fell 
from a window of said hotel to the ground below, and died 
therefrom, such fall and death were caused solelv bv 

5 his own carelessness and negligence in failing to take 
the proper precautions for his own safety in and 
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about said premises, and were not caused, or contributed to, 
bv anv negligence whatsoever of defendant. 

Fifth Defense 

Defendant says that at all times mentioned in the com¬ 
plaint, the windows, pipes, radiators, heating apparatus and 
other fixtures in the rooms of said Carlton Hotel were in a 
reasonably safe position and condition, and that defendant 
used reasonable care in the maintenance thereof in a safe 
position and condition; that if said Edward A. Kenney fell 
from a window of said hotel to the ground below, and died 
therefrom, such fall and death were not caused or contrib¬ 
uted to by any negligent act or omission of defendant, but 
were caused by his own carelessness and negligence in ap¬ 
proaching, opening, closing or adjusting said window while 
he was in a position, state or condition which made it unsafe, 
for him, to do so. 

CHARLES W. ARTH, 

Attorney for Defendant, 

Albee Building, 

Washington, D. C. 

*#*##*#**# 

6 Order Authorizing Jury Trial 

Filed November 14 1939 

« • * 

Motion for Leave to Demand a Jury Trial granted. 

JAMES M PROCTOR 

Justice. 
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7 Endorsed: Filed Jan 21 1941 Charles E. Stewart, 

Clerk 

Verdict and Judgment for Defendant Book 19 Page 565 

In the District Court of the United States for the 
District of Columbia 

Civil No. S74 

Elizabeth J. Kenney, Adminisrtatrix, of the Estate of 
Edward A. Kenney, deceased, Plaintiff , 

v. 

Washington Properties, Inc. A Corporation, Defendant. 
Verdict and Judgment—by direction of Court. 

This cause having come on for hearing on the 16th day of 
January, 1941, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 

Arthur L. Jacobs Edward G. Langerbach 

Elmer M. Jones Merle Cain 

Wilbur A. Harvey Edward J. Coffey 

William L. MacPherson Robert C. Willis 
Thomas L. Tinsley Gertrude M. Bresnahan 

John F. Tiller Raymond C. Nicholson 

who, after having been duly sworn to -well and truly try the 
issues between Elizabeth J. Kenney, Administratrix of the 
Estate of Edward A. Kenney, deceased, plaintiff and Wash¬ 
ington Properties, Inc., a corporation, defendant and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 21st day of January, 1941, that they 
find for the defendant against said plaintiff. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendant go hence without day, be 
for nothing held and recover of plaintiff his costs of defense. 

CHARLES E. STEWART, Clerk , 
By GEORG A LUTTS 

Assistant Clerk. 

By direction of 
Justice PINE. 

*#•#*•*••* 
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26 Mrs. Elizabeth J. Kenney. 
********** 

27 Direct Examination 

By Mr. Shea: 

Q. Mrs. Kenney, will you please state your name? A. 
Elizabeth J. Kennev. 

Q. Where do you live ? A. 42 LaFavette Avenue, Grant- 
wood, Cliffside Park, New Jersey. 

********** 

Q. You are the widow of Edward A. Kenney ? A. I am, 
sir. 

Q. At the time of his death in January, 1938, what was 
Mr. Kenney’s position? A. United States Congressman. 
Q. From where? A. New Jersey. 

Q. How long had he been a Member of Congress, Mrs. 
Kenney? A. Well, he was serving his third term. 
********** 

28 Q. You are the duly appointed administratrix of 
his estate? A. I am. 

********** 

30 Q. How old was Mr. Kenney? A. He was 53. 

Q. What was his health as far as you know? A. 
In the thirty years of my married life I have never, my 
husband was never ill but twice, and that was when he had 
an ear condition. He had an abscess in the ear. 
********** 
Q. From that time to the time of his death what was his 
general health as far as you observed it? A. I had never 
known my husband to have only very excellent health. I 
have never seen him otherwise. We have never had a doc¬ 
tor at the home only on those occasions, two of those occa¬ 
sions. 

Q. How tall a man was he? A. My husband was around 
the same height as myself, around 5 feet 7 or 6Y>. I think 
I am about 5 feet 7. 
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Q. Do you know what he weighed ? A. I think he weighed 
about 165 to 168 pounds. 

##*####*** 

55 Frank L. Swadley. 

Direct Examination 
By Mr. Shea: 

Q. Mr. Swadley, will you tell us your full name? A. 
Frank L. Swadley. 

Q. What is your position? A. Manager of the Carlton 
Hotel. 

«###*###*• 

56 i Q. Do you know of your own knowledge whether 

or not Mr. Harry Kelleher of Camden, New Jersey, 
was registered at your hotel for the Chamber of Commerce 
banquet held there on the night of January 26, 1938? A. 
Yes. He was. 

Q. Do you know to what room or suite of rooms he was 
assigned ? A. 612 and 614. 

• ••••**•** 

Q. Calling your attention to room 612, Mr. Swadley, will 
you please tell us what type of room that is? 1 mean, is it 
a bedroom or a living room or what? A. The suite consists 
of a bedroom and parlor. 

Q. Which is the bedroom in that particular suite that Mr. 
Kelleher had? A. Well, the suite is Nos. 612 and 614. To 
start with I would say that 612 would be the bedroom and 
614 the parlor. 

58 Q. Does that clearly depict that hotel—if you didn’t 
go there, vou wouldn’t know how that— 

The Court: He is asking you whether it clearly depicts 
the hotel. He has a picture. Of course, that is a sideview 
of the hotel. 

*••••••••# 
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59 The Court: It is supposed to be the south side of 
the hotel facing on the little park and with the little 

fence and gateway facing Sixteenth Street; is that right? 
Mr. Arth: Yes. 

(The photograph referred to, being a photograph of the 
side of the hotel, was received in evidence and marked 
“Plaintiff’s Exhibit 1.”) 

*#*#»*#*** 

The Court: Is there any dispute as to where room 612, 
the window of room 612 is on that photograph? 

Mr. Arth: If your Honor please, this photograph does 
not— 

Mr. Shea: Will you mark “612” on that? 

(The witness wrote “612” on a photograph.) 

The Court: You had better have the second one marked. 

(Another photograph was marked Plaintiff’s Exhibit 

2 .”) 

*•#*#•#### 

60 Q. Now, Mr. Swadley, calling your attention to 
that “612” I will ask you if the windows of that 

room are the same now as they were in there in January, 
1938? A. To my knowledge there has been no structural 
change. 

63 Dr. Richard M. Rosenberg. 
##•******# 

64 Direct Examination 

Q. You are Dr. Rosenberg? A. Richard M. Rosenberg. 

• ••••**•*• 

Q. Do you have any official position in the District of Co¬ 

lumbia Government? A. I am Deputy Coroner for the Dis¬ 
trict. 

• ••••••••• 
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Q. Doctor, I will ask you if in connection with your official 
duties as Deputy Coroner of the District you had occasion 
to perform an autopsy upon a body identified to you as that 
of Edward A. Kenney, on January 27, 1938? A. I did. 
######*#*# 

Q. Now, Doctor, will you please relate for us the extent 
of the injuries that you observed at the time of that autopsy 
performed by you? A. This man was identified to me as 
Edward Kenney, white, 53 years. 

Mr. Arth: Speak up a little louder. We can’t hear you 
very well. 

A. (Continued) The body was identified to me as that of 
Edward Kenney a white man, 53 years of age, weighing 166 
pounds, 5 feet 5 inches tall. 

I learned that he had sustained a fall from an appreciable 
height. He had numerous abrasions and brush burns 
about the body. The main injuries were a compound 
65 comminuted fracture of both bones of the left leg 
2 1 /> inches above the ankle. 

The sternum, which is the breast plate, and all the ribs on 
both sides were fractured. 

The pericardium, which is the covering of the heart, was 
ruptured, and so was the heart. 

There was a fracture dislocation of the first and second 
vertebrae, that is, the first and second of the top of the ver¬ 
tebral column. That constitutes a broken neck. The twelfth 
thoracic and the first and second lumbar vertebrae were also 
fractured. That is another fracture of the spine about mid¬ 
way down the back. Both lungs were lacerated, and the 
liver was ruptured. These injuries, with the accompanying 
hemorrhage and shock, were the cause of his death. 

Q. What in your opinion caused those injuries, Doctor? 
A. In my opinion they were caused by this fall. I learned 
that he had fallen from a window. That fall could have 
caused these injuries. 

Mr. Shea: You may examine, sir. 
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76 Redirect Examination 

********** 

77 Q. I will ask you, Doctor, if in your opinion he was 
alive and conscious, alive at the time he received the 


traumatic injury. 

* # * 

A. He was. 

# # # # 

# 

• 

• 

84 

# • # 

Alfred C. DeMazon. 

# * # # 

• 

♦ 

• 


85 Q. Please state your full name. A. Alfred C. De- 
Mazon. 

Q. How are you employed, Mr. DeMazon? A. Maitre 
d ’hotel at the Carlton. 

********** 

Q. I will ask you if you were on duty on the night of Jan¬ 
uary 26, 1938, when the New Jersey Chamber of Commerce 
gave a dinner. A. T am always on duty, sir. 

Q. "Were you in charge of that banquet? A. Yes, sir. 

Q. I show you a picture here, which is stipulated by coun¬ 
sel that it can be admitted, and ask you if you can recognize 
that picture. A. Certainly, sir. 
********** 

The Court: What is the relevancy of a photograph of the 
banquet? Is there any relevancy? 

********** 

86 The Court: It will be received. Mark it “Plain¬ 
tiff’s Exhibit 3.” 

(The photograph referred to was marked “Plaintiff’s Ex¬ 
hibit 3.”) 

(photograph of the banquet) 

By Mr. Shea: 

Q. During his lifetime did you know Mr. Edward Kenney, 
Congressman from New Jersey? A. I did, sir. 
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Q. Bid you see him at that banquet that night? A. Yes, 
sir. 

##*#*••••• 

Q. Bid vou see the bodv of Mr. Kenney outside the hotel 
the next morning? A. Well, I saw him when they 
87 called my attention to him. 

**«#••#••• 

Q. Where was the body when you saw it after he called it 
to your attention? A. Well, the body was laying—Well, I 
don't know if you know the outside of our hotel, but we have 
a fountain— 

Q. Would this be of any help to you, this photograph 
(handing a photograph to the witness). 

Bv the Court: 

Q. Can you point out the place where the body was lying, 
if it appears on this photograph? A. Well, it is very hard, 
your Honor, to exactly say, But I would say that the body 
was laying near the fountain. I mean—you see, the foun¬ 
tain is the center of our— 

##••#••••• 

89 Q. Bo you remember what the temperature was 
that morning? I mean, not the exact temperature; 

but was it a cold day or a warm day or what? A. Well, I 
think it was a very cold morning. 

#**•#***•* 

90 Q. With respect to 612 where was the body lying? 
A. Well, probably—you see, there are two rooms to 

612 over there. 

Q. 612—what ? A. I mean, there is two rooms connected. 
One is the living room and one is the bedroom. 

Q. Where was the body with respect to the bedroom? A. 
I would say under the bedroom. 

Q. Under the bedroom ? A. Yes, sir. 
*#•**••••• 
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9S Henry F. Montgomery. 

• #**#**#•• 

Direct Examination 
Bv Mr. Shea: 

Q. Mr. Montgomery, will you state your full name? A. 
Ilenrv F. Montgomery. 

Q. You are a member of the Metropolitan Police Depart¬ 
ment, assigned to the Third Precinct? A. I am. 

Q. And you were so assigned during the month of Janu¬ 
ary, 1938 ? A. I was. 

Q. Mr. Montgomery, I wish to call your attention to the 
early morning of January 27, 1938, between the hours of 
7 and 8 o’clock. Were you on duty on that morning? A. 
Yes. 

Q. I will ask vou if in connection with vour dutv vou had 
occasion to go to the Carlton Hotel located at Sixteenth and 
K Streets in this city? A. T did. 

Q. Did anything unusual present itself to you upon your 
arrival there with reference to the south side of the hotel? 
A. I was informed when I arrived, by the manager and 
another man who was there— 

99 Q. Keep your voice up. A. —that there was a 
body on the south side of the hotel in the court on the 
south side of the hotel. We went out there and found the 
bodv. 

Q. How was the body attired? What clothing, if any? 
A. Just in his shorts. 

• #••*••••• 

Q. Now, did you observe the body? I mean, did you feel 
the body at that time, Mr. Montgomery? A. I did. 

Q. What did it present to you? I mean, how did it feel 
with reference to whether it was cold or stiff? A. It was 
cold but it was not stiff. 
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100 Q. 'With respect to the windows—did you notice 
the windows ? A. We observed a window on the sixth 

floor open. 

Q. Were there any other windows on the south side of the 
hotel open at the time when you arrived there? A. I don’t 
think so. 1 wouldn’t be sure, but that is the only one we 
noticed in line with the body. That is my recollection, that 
there wasn’t any other windows open. 

Q. The one that was open was on a line with the body, as 
I understand you to say? A. Yes. 
********** 

Q. Now, did you go to the room on the sixth floor in 
which the window was open? A. I did. 

Q. What did you observe ? Was there anyone else in the 
room when you went up there? A. A man by the name of, 
I believe, Kelleher. 

****** * * * * 

Q. Was Mr. Kelleher—was he there? Were you able to 
go in the room without it being unlocked, or how did you 
get in ? A. No. The door was opened, unlocked by a maid; 
and the room was entered first by—I think I saw the man 
in the court. I don’t know his name. A dark man, an em¬ 
ployee of the hotel. 

Q. Did you enter the room too? A. Later I did. 

Q. Now, what did you observe when you entered the room 
with respect to—what type of room was it? A. It 

101 was a two-room apartment. 

Q. There was a bedroom and living room or par¬ 
lor, or what was it? A. Living room and bedroom and bath. 
****** •••• 

Q. Did you see a window open when you got up to the 
room on the sixth floor ? A. I did. 

Q. What room was that? The bedroom, or what room 
was it? A. The bedroom. 

Q. Do you remember the number? A. The number of 
the room? 
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Q. Yes. A. 612. 

Q. Was that the room where Mr. Kelleher vras in? A. 
That is right. 

Q. How many beds were in the room ? A. Two. 

Q. Was there any appearance that the beds had been 
slept in? A. Yes. 

Q. Either one or both? A. Both of them. 

Q. Now, you had certain conversation, of course, with 
Mr. Kelleher? A. We asked him about who was occupy¬ 
ing the bed. 

Q. Did you find Mr. Kenney’s clothes in that room? Did 
you find any clothing in the room? A. Yes. 

Q. Where was it ? A. I am not sure about it. The clothes 
and all were found on the back of a chair. 

Q. In that same room ? A. Same room. 

102 Q. Now, did you examine the open window in that 
room in which you entered? A. Yes. 

Q. Would you please tell us what you remember about 
what type of window it was and what you observed about 
it, Mr. Montgomery ? A. Well, it is a window that opened, 
half of the window opened like that (indicating). 

Q. How was that brought about? How do you open it? 
A. I would say, a lever opens it. 

Q. You turn a handle? A. Yes. It opens like that (indi¬ 
cating). The top of the window opens like that (indicat¬ 
ing)- 

Q. It opens out and in ? A. That is right. 

Q. With hinges on the sides of the window sills? A. Yes. 

Q. Were there any curtains in the windows? A. Yes. 
There were curtains on the windows. 

Q. Now I will ask you if you noticed anything with re¬ 
spect to the ledge of the window, the outside ledge, outside 
that open window at that time (handing photograph, Plain¬ 
tiff’s Exhibit 1, to the witness). A. You mean— 

The Court: He is asking you for your recollection. 

Bv Mr. Shea: 

Q. Do you recall examining the ledge? A. I do. 
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Q. What did you observe with respect to the ledge out¬ 
side the open window? A. Well, the only thing we noticed 
was, on the window sill there was a possibility that some¬ 
thing— 

Mr. Arth: Wait a minute. I object to the possibility. 

Mr. Shea: I just want him to say what he actually saw. 

10.) By the Court: 

Q. Mr. Montgomery, what you saw. Not what you con¬ 
cluded from what you saw, but what you saw. 

Do you want to step up here, Mr. Arth? 

Mr. Arth: I do—I would like to. 

Tin!? Court: He has a little trouble with his voice. 

A. (continued) Sergeant Dalbraith was with me at the 
time— 

Mr. Arth: What is that? 

A. (continued) Sergeant Dalbraith was with me at the 
time. We was trying to figure how this man fell in this 
window or how it happened. The only thing we could no¬ 
tice was a little kind of a brush on the window sill. 

Mr. Arth: What was that? 

Mr. Shea: A brush mark. 

A. (continued) A brush mark on the window sill. 

Mr. Arth: He said “a brush on the window sill.’’ I don’t 
know whether that means—what he means. 

The Witness: Kind of a little smear, like. 

By the Court: 

Q. What? A. Smear. 

Q. Smear? A. Yes. That is my best recollection. The 
window was open. 

***### * • * # 

Q. Now, did you observe any radiators in this room, any 
heating apparatus whatever? A. Yes, sir. 

Q. With respect to the ox>en window where was the radi¬ 
ator or radiators? A. It was below the window sill. 
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Q. Of the one that was open? A. Yes. 

104 Q. Now, how many windows were in this room, Mr. 
Montgomery? A. Two. 

Q. Are those single or double windows? A. Double win¬ 
dows. 

Q. From the inside of the room, now, which side of which 
window was open? Would it help any if you draw a little 
diagram on the board? A. There were two windows. It 
was the one on the left. It was the right window. It was 
the right window. The left window. That is, half of the 
left window. 

Q. In other words, the windows are divided in half? A. 
That is right. 

Q. And of the two windows in the room, you say it was 
the right side of the left window? A. That is right. 

• ••#** # * * * 

Q. Do I understand that the right side of the left window 
facing the south was open? A. That is right. 

Q. The others were closed? A. Yes, sir. 

• ••**# • • • * 

Q. \V as Mr. Kelleher in bed at any time while you were 
in the room? A. No. 

• *•##* * # • • 

105 Q. You say an employee of the hotel had preceded 
you in the room ? A. Yes. He was wakened by the 

man who entered the room first, an employee of the hotel. 
He had been in bed. He had been in bed. That was my 
understanding when I got in the room. 

Q. But you indicated that somebody had been in both 
beds; is that right? A. Yes. The man had just got up as 
I went in. 

Q. Mr. Montgomery, I will ask you if there was any evi¬ 
dence that you observed in that room on that morning that 
indicated to you that there had been any kind of a struggle 
or any altercation of any kind in there, inside the room? 
A. No. 
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Q. Incidentally, did a doctor arrive on tlie scene while 
vou were there? A. Yes. 

a> 

*##### *### 

109 Q. Did vou sav anything to anvbodv about the 
smear that you speak of? You spoke something 

about a smear. A. Well, Dalbraith—that was a possibility. 
We didn’t know what happened there. We just examined 
the room and the window. 

Q. Why do you speak of a smear ? What do you mean 
by that ? A. It showed some evidence of a possibility that 
something on the— 

Q. Where was that? On the floor? A. No. On the win¬ 
dow sill. 

##*### *##* 

110 Q. It was damp? A. A smear, like. That is the 
onlv thing that I can come to a conclusion that some- 

thing had gone through there that I remember that caused 
that. 

Qj You don’t know what caused that so-called smear 
that you are talking about? 

****** * * * * 

Q. How big was the smear? A. I would say about two- 
thirds of the window that was open to the south. About like 
that (indicating). Just about like that. 

***•*••••* 

111 Q. That is all. Pardon me. Your mean—You said 
“We asked him”, in response to Mr. Shea’s question, 

“Who occupied the bed.” Tell us who occupied the bed. 
A. The deceased. The Congressman. 

Q, Do you know that yourself? A. No. That is what he 
told us, Mr. Kelleher. 

Q. Who? A. Mr. Kelleher. 

********** 

118 Further Redirect Examination 

Q. How cold was the weather that morning? A. Cold. 

• *•*#•*•*# 
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Further Recross Examination 
Q. Was it snowing or raining or anything? A. No. 

119 William H. Sutphin. 
##**•***# * 

Direct Examination 

Bv Mr. Shea: 

w 

Q. Would you please give us your full name? A. Wil¬ 
liam H. Sutphin. 

Q. You are a Member of the United States Congress, 
from the State of New Jersey? A. From the Third Dis¬ 
trict of New Jersey, sir. 

Q. And how long have you been a Member of Congress ? 
A. I am now in my sixth consecutive term. 

Q. During his lifetime did you know Mr. Edward Ken¬ 
ney ? A. I knew him very intimately, sir. 

• #*••###*# 

Q. Do you know Mr. Harry Kelleher? A. I do, sir. 

• *••*##### 

Q. Now, Mr. Sutphin, I will ask you if you recall being at 
the Carlton Hotel on the night of January 26, 193S, at which 
time a banquet was held by the New Jersey Chamber of 
Commerce. A. I do. 

Q. Did vou see Mr. Kelleher there that evening? A. I 
did. 

120 Q. Did you see Mr. Kenney ? A. I did. 

• #*•**•••# 

Q. Did there come a time when you went to the room oc¬ 
cupied by Mr. Kelleher? A. Oh, yes. 

Q. About what time would you say that it was that you 
went there, to that room? A. I would say approximately 
12 o’clock. 

Q. And who went with Mr. Kelleher and you ? A. Eddie 
Kenney and I. 

Q. How long did you stay there? A. Perhaps a couple 
of hours. 
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Q. Did you observe Mr. Kenney’s condition when you 
entered Mr. Kelleher’s room? A. No; I didn’t observe any 
unusual conditions. I think he was perfectly normal. 

Q. Now, while in Mr. Kelleher’s room did any one of 
the three of you have anything to drink? A. Yes. I had a 
bottle of beer and they had Scotch and soda, I believe. 

121 Q. Was there more than one drink apiece taken by 
any one of the three of you during the time you were 

there ? A. There was not to my knowledge. 

Q. Now, you had an opportunity to observe Mr. Kenney 
during the time you were in that room, you and Mr. Kel- 
leher? A. Oh, yes. 

Q. What was his condition during that time? A. Per¬ 
fectly normal, sir. 

• #••••••** 

Q. Now, approximately what time would you say it was 
when vou left? A. About 2 o’clock, I believe. 

Q. That would be 2 in the morning? A. It -would. 

Q; Was anything, any invitation extended there to you 
and Mr. Kenney by Mr. Kelleher before you left? A. Yes. 
He invited me to stay all night. But I had my family up 
here, and I said I didn’t care to. 

Q. Did Mr. Kenney do anything with respect to the in¬ 
vitation? A. Yes. Mrs. Kenney was away at the time, and 
he said, “I might just as well stay all night.” And I walked 
over to the Gaston. 

• *•••••••• 

Q. Now, while you were in Mr. Kelleher’s apartment 
were you in the bedroom or the living room ? A. The living 
room. The large sitting room. Parlor, I presume it is 
called. 

122 Q. While you were in there wdiere -were your coats 
and hats ? A. I threw it in the bedroom. 

• •••*••••• 

Q. Now, while you were sitting in the living room talking 
with these two men from 12 to 2, was anything done by you 
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or anyone else with respect to the door connecting these 
rooms? A. Yes. I said, “I will close the door, if you don’t 
mind. ’ ’ 

Q. Why? A. Because it was chilly. 

Q. Did you notice anything with respect to the two rooms ? 
A. I noticed a window was open in the bedroom. 

• ##•#***** 

Q. Now, did you go to the bedroom to get your coat and 

hat when vou left? A. 1 did. 

•> 

Q. What did you notice with respect to the bedroom at 
that time? A. I noticed there was a difference in the at¬ 
mosphere of the two rooms. Naturally, with the window 
open it was cooler, much cooler, sir. 

Q. Now, just where was Mr. Kenney at the time you left 
the room? A. I think he was occuping separate chairs 
there, as we all did. 

123 Q. In other "words, what I mean, had he started to 

undress then and gone to bed? A. Oh, no. 

*#••#•*#*• 

129 Mr. Shea: At this time, if your Honor please, we 
desire to offer in evidence a deposition of Mr. Harry 
Kelleher, which was taken in the Cooper Hospital at Cam¬ 
den, New Jersey, on November 30,1940. I believe that is in 
the official file which vour Honor alreadv has. 

133 Air. Shea: Mr. O’Rourke would you please take 
the original deposition and sit in the witness chair 
and answer the questions as I read them to you. 

9 Deposition of Harry A. Kelleher. 

Mr. O’Rourke: Your name? A. Harry A. Kelleher. 

Q. Your address? A. 300 Second Avenue, Haddon Heights, 
New Jersey. 

Q. Y T our capacity. A. Plant Manager of the Campbell 
Soup Company. 

*#*•*••#*• 
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Q. Were you acquainted with Congressman Edward A. 
Kenney prior to his death? A. Yes, prior to his death. I 
assumed his death was—when? 

Mr. O’Rourke: The morning of January 27, 1938. 

Q. Recalling the date of January 26, 1938, is it or is it 
not true that the New Jersey Chamber of Commerce had a 
dinner in Washington at the Carlton Hotel in honor of the 
Congressional people from New Jersey? A. That is true. 
Q. Were you then an officer of the New Jersey Chamber 
of Commerce ? A. Yes. 

10 Q. Is it or is it not true that Congressman Edward 
A. Kenney was invited as a guest at that dinner? 

A. It is. 

****#«•••* 

Mr. O’Rourke: Will vou state whether or not vou regis- 
tered as a guest at the Carlton Hotel, Washington, D. C., 
on the afternoon of January 26, 1938? A. I did. 

Q. And were you assigned to a room or rooms by the 
Hotel? A. My recollection is a double room, 610-612. 

##*##*•••• 

Q. How many windows were there, Mr. Kelleher, as far 
as you can recall? A. As far as I can recall, there 

11 were two windows. 

Q. Do you know whether those windows opened up 
or pushed out? A. They pushed out. 

Q. Do you recall the sill; was it high or low? A. It was 
very close to the floor. 

##•••#•*## 

Q. Did you observe or see Congressman Kenney at the 
dinner? A. I saw him at one of the tables. 

Q. About what time was the dinner over? A. I judge the 
dinner was over around 11:30. 

###•*#*#*# 

12 Q. About what time was it that you invited Con¬ 
gressman Kenney and Congressman Sutphin to your 

room that evening? A. Shortly after twelve o’clock. 
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Q. Shortly after twelve o’clock? A. Yes. 

Q. About how long did they remain in your rooms that 
evening? A. They remained until 2:30. 

Q. Did they both stay all night? A. No, only Congress¬ 
man Kennev did. 

Q. Did you invite him to stay that night? A. I did. 
13 Q. As a result of your invitation to stay all night, 
did he stay there all that night? A. Yes. 

• **•***##* 

141 “Q. Would you please explain the circumstances of 
the evening following your invitation to Congress¬ 
man Kenney to stay with you; that is, did he go to bed and 
so forth? Would you, Mr. Kelleher, trace the events of the 
evening of January 26th or morning of January 27th with 
reference to Congressman Kenney following your invita¬ 
tion to him to be your guest that evening? Mr. Kelleher, 
will you trace the events following your invitation to Mr. 
Kenney to visit your room and be your guest that even¬ 
ing ?” “A. So, being an early riser, I got up around I would 
say 8:30 in the morning. I thought Congressman Kenney 
was in the bathroom. I waited for a short period but did 
not hear water run and so on and opened the door and he 
was not there. Then, wdien I saw he was not there and his 
clothing was there, I called the clerk at the desk and asked 
him if he had seen Congressman Kenney. I called Mr. Met- 
tam of the Standard Oil Company and asked him if he was 
in his room and he said no. Mr. Mettam was the man en¬ 
tertaining the night before. No, he had not”— 

• ••«•#•••• 

142 Mr. O’Rourke: (reading) “Then, I vrould say be¬ 
fore I had completed dressing, a knock sounded on 

the door. I answered it and two plain-clothes men and one 
officer came in.” 

Q. Mr. Kelleher, after Congressman Kenney accepted 
your invitation to stay that evening, did he or did he not 
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retire at your room in the Carlton Hotel? A. He re- 
14 tired before I returned from the bathroom and he ap¬ 
parently had gone to sleep because he was snoring 
and lie had taken the bed nearest the window. 

Q. About what time did Congressman Kenney retire? A. 
About 2:30. 

Q. About what time did you retire? A. Very shortly 
afterward, ten or fifteen minutes. 

Q. He was snoring when you went to bed? You took the 
bed fartherest from the window? A. Yes. 

Q. At the time Congressman Kenney retired that evening, 
what would you say was his condition as to sobriety? A. 
Congressman Kenney gave me no idea that he had been 
drinking to excess. 

Q. Did he appear to be a man in full possession of his 
mental faculties? A. Yes. 

Q. Did he stagger? A. No. He was discussing matters 
at that time that I don’t think a man who wasn’t sober 
could discuss. 

• ••»•••••* 

16 Q. What did the police officers do after coming to 
your room? Did they make an examination of it? 
A. They made an examination of the room and took his 
clothing out, Mr. Kenney’s. 

Q. What clothing did Congressman Kenney retire in that 
night? A. Night clothing; his underwear. 

• ••»•••*•* 

Q. Mr. Kelleher, will you please relate what steps oc¬ 
curred and what was said by officers following their arrival 
at your room? 

Objection by Mr. Arth. 

Ai When the three officers arrived, they asked me if any¬ 
one stayed in that room that night with me and I told them 
who. They said, “Did you know that he had fallen out of 
that window into the hall yard?” I said, *‘No, I didn’t know 
that”, so one of the officers took me over and the window 
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was open then and showed as if something had brushed up 
against it, to which he called my attention. He said Kenney 
was dead. 

• •••*#*#*# 

Q. Will you describe the mechanics of the windows? A. 
The only mechanics of the window that I can describe is the 
fact that the window opened to the outside. 

Q. Was only one of the panes open? A. Yes, I noticed 
only one. 

Q. Did you or did you not notice that something had 
brushed against the window? A. Yes, I did. 

• ***#**#* • 

148 Walter Karig. 

Direct Examination 
By Mr. Shea: 

Q. Will you please state your full name? A. Walter 
Karig. 

Q. Your occupation, sir? A. I am Washington Correspon¬ 
dent of the Newark, New Jersey, Evening News. 

Q. Mr. Karig, were you in Washington on the night of 
January 26,193S? A. If that is the night of the Chamber of 
Commerce dinner, yes. 

Q. During his lifetime did you know former Member of 
Congress, Edward Kenney? A. Yes. I knew him as long 
as I have been in Washington. 

• •«••****• 

150 Q. Now, did you observe whether or not Mr. Ken¬ 
ney drank anything that was served to him at that 
table that night? A. I can say positively he did not drink. 

Q. How can you say that, Mr. Karig? A. Well, not only 
because I was close to him, but one drink of wine that was 
served to him I took myself. 

#•#**#**** 

152 Q. Mr. Karig, when you last saw him at 11:30 in 
the hallway, in one of the upper hallways, talking to 
another person and another Congressman, what was his 
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condition then as to sobriety? A. It was very good, be¬ 
cause he called me over to him and said, “I will see you 
tomorrow and we will get to work on the speech.” 

162 Carroll Meigs. 
«##«*#### # 

Direct Examination 

By Mr. Shea: 

Q. Mr. Meigs, will you state your full name? A. Carroll 
Meigs. 

Q. What is your occupation, Mr. Meigs? A. I am an ar¬ 
chitect. 

Q. You are registered as such in the District of Columbia? 
A. I am. 

#####**#** 

163 Q. And how long have you been a registered archi¬ 
tect? A. Since 1931. 

Q. Now, will you please state your education and quali¬ 
fications and the preparation for the practice of your pro¬ 
fession that you have had? A. I studied architecture at 
George Washington and the University of Kansas, and re¬ 
ceived my degree from the University of Kansas. 

Q. What degree was that ? A. Bachelor of Science in Ar¬ 
chitecture. 

Q. Go ahead. A. I have had about 17 years of practical 
experience dating from 1923 to the present. 

Qi And where has that experience been had, Mr. Meigs? 
A. In Washington. I worked in a number of architectural 
offices here. Also in Kansas Citv. 

Q. Will you relate some of those offices? A. For the offices 
of Wyeth & Sullivan, Horace W. Peaslee, Waddv B. Wood, 
Ward Brown, the Allied Architects of Washington, and also 
for the Treasury Department and the Quartermaster Gen¬ 
eral. 

Q. Of the Army? A. Of the Army. 

Q. Have you been constantly working as an architect since 
your registration in the District? A. Well, just after I had 
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gotten my registration I took a year and went to Europe 
and traveled and studied over there. 

Q. That was in connection with your profession? A. "With 
the study of architecture. Yes. And when I returned in 
1932 I took up work again, and in 1933 opened my office. 

Q. Where is your office located? A. At 726 Jackson Place. 
• *#**##*## 

164 Q. Now, are you a registered architect in any other 
jurisdictions other than the District of Columbia? A. 
Also in Maryland. 

Q. In your experience as an architect has any of your 
work been in connection "with the construction of buildings? 
A. Well, all of it. 

Q. Were those buildings for public or private use? A. 
Both. Private residences, of course, and also buildings ac¬ 
cessible to the public, such as stores and post offices and 
apartment houses and things of that sort. 

Q. Are you familiar with the general architectural prac¬ 
tices as to the safety of building construction ? A. I have to 
be. 

Q. As a part of your work? A. Part of my work and 
part— 

Q. That is a factor in connection with the designing of 
buildings by an architect? A. It is a large factor in the 
design of buildings. 

Q. Now, I will ask you if you have had occasion during 
the past several months to make an examination of a par¬ 
ticular room in the Carlton Hotel located at Sixteenth and 
K Streets, Northwest, in this city. A. I have. 

Q. What is that room, what room number? A. Room No. 
612. 

Q. As a result of that have you prepared any chart or 
drawing from the result of your observation of that room ? 
A. I made measurements of the windows in that room and 
prepared a drawing which shows the window from the inside 
in direct elevation, in section, and in plan. 





165 Mr. Artli: Your Honor, I assume that this witness 
is going to testify in respect of the windows of Room 

612. If it is subject to a motion that his testimony go out 
on the failure to prove that this man ever went out of that 
room, I will have no objection to his testimony. But there 
is no evidence here that he went out of any window in room 
612, and subject to my motion I will have no objection to his 
testifying. 

The Court: Mr. Artli, there is evidence that he was in 
room 612. 

Mr. Artli: Yes, sir. 

The Court: There is evidence that the window was open. 
There is evidence that he was on the pavement below di¬ 
rectly in line with room 612. There is evidence of a smear 
on the window sill. I think I can reasonably make an in¬ 
ference from that that he went out of the window. It is not 
for me to pass on these points at this time unless you are 
objecting to the introduction of this testimony on the ground 
that it is irrelevant. 

Mr. Artli: That is right. It is irrelevant. 

The Court: I will overrule the objection. 

Mr. Arth: All right. 

(Whereupon proceedings at the bench were concluded.) 

The Court: Will that plat be offered in evidence? 

Mr. Shea: Yes, your Honor. 

The Court: Have it marked in evidence and hand 

166 it to the jury. 

Mr. Shea: Mark this as an exhibit. 

(A plat produced by the witness was received in evidence 
and marked “Plaintiff’s Exhibit 5.”) 

«##•#**•*# 

167 Carroll Meigs. 

Direct Examination (Cont’d) 
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By Mr. Shea: 

Q. That is the drawing you made from measure- 
168 merits of room 612? A. That is right. 

Q. Please explain to the jury in detail what that 
drawing represents. A. There are three parts here, plan, 
elevation, and the section, the section being cut directly 
through the center of the window and the sill. 
##*#•##### 

The elevation here shows a window from the inside 
together with the radiator, which extends partly over 
the window. It shows the height of the radiator, the radia¬ 
tor valve here, which projects above the top of the radiator, 
and the line of the window sill right here. That window sill 
is 1 foot 10y 4 inches high above the carpet line. The floor 
was carpeted, and I took my measurements from the carpet 
there rather than from the floor itself. 

The width of the window totaled two feet eleven and a 
half inches. That is the opening, the clear opening between 
the window jambs, the side of the jamb. 

Here are the handles which have to be opened, turned, in 
order to open the window and push it out, locking handles. 

Not shown on the drawing was a thumb turn locking de¬ 
vice which consistent of two bars with a little thumb screw 
which fixed the window in any position desired by turning 
that screw\ 

The dimensions here I took to the extreme tops of all of 
these various things—one foot seven and a quarter to the 
top of the radiator plate and one foot five and five eights to 
the top of the radiator itself. 

The plan here shows the radiator looking dow*n on it from 
above. The circle here represents the radiator valve, and 
this line here is the window* sill, the front edge of the win¬ 
dow* sill. It is a distance of 12y> inches from the front edge 
of the window* sill to the window itself. 

I have shown the windows in the open position, and I mea¬ 
sured the maximum clear opening between the center bar of 
the window, w*hich remains in place w*hen the window is 
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open, and the hinge side. That is thirteen and three-eights 
inches clear distance there. 

169 The radiator valve itself is a distance of thirteen 
inches from the side of the window, and the radiator 

itself projects over the window eight and a quarter inches, 
and the radiator projects from the wall ten and a quarter 
inches. 

The section here shows our window sill, our radiator 
valve, and the radiator itself back there, with the line of the 
pipe which connects that valve to the door. There is a little 
faucet in that pipe. As it comes down, it jogs there a trifle, 
an inch and three quarters. 

I have dotted in here the window in an open position, that 
is, full extended, to show here the locking handle, but omit¬ 
ting for the sake of clearness the dimensions and distance 
from this point to that. 

The distance from the inside of the radiator here to the 
lock and handle will be three feet four and seven eighths 
inches. That is the horizontal distance. 

*#####**** 

Q. Which window in the room is represented in that main 
drawing, the first one at the top? A. That is the left-hand 
window as you face the outer wall. 
*##*##•##• 

170 Q. Now, did you give us the dimensions—You said 
that three feet four and a fraction inches was the dis¬ 
tance from the handle when the window’ was extended, to 
the radiator? A. That would be the distance from the ex¬ 
treme outer edge of the window itself to the inner edge of 
the radiator. The locking handle is fixed in the frame and 
might be a fraction less than that. 

Q. Is that horizontal measurement? A. That is horizon¬ 
tal measurement. 

Q. That is, directly across from the lock, or is that on the 
hypotenuse? A. It is directly horizontal, from this point 
to a line projected— 
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Q. Now, a person standing in front of the radiator in 
that room, to close the window or touch the handle on the 
window when it is open, would have to extend themselves 
horizontally three feet four and a fraction inches? A. That 
is right. 

##*######* 

171 Q. Now, Mr. Meigs, I will ask you, bearing in mind 
vour examination and vour testimony that you have 

given to us today, I will ask you if in your opinion that set¬ 
up of the window, its height from the floor, the width of the 
inner sill, the radiator, its height, its width, if in your opin¬ 
ion that is a safe condition for the purpose of operating 
this type of window. 

By Mr. Shea: 

Q. (continued) If it is a safe condition for the operation 
of that window. 

172 Mr. Arth: I object to that, if your Honor please. 
The Court: What is the objection? 

Mr. Arth: I object to that on the ground— 

The Court: The question of whether it is safe or not is 
one for the jury unless the Court takes it from the jury. 
I don't sec any ground for permitting an answer to that 
question. He is not an expert on safety. You have asked 
for a professional opinion. If you wish to argue that, I 
will hear vou. 

w 

Mr. Shea: Yes. I would. 

The Court: Very well. 

Mr. Shea: I think I have qualified him. He told us about 
his qualifications. He told us that he studied architecture 
and the construction of buildings, both public and private. 

Mr. Arth: Does your Honor mean to have the jury at¬ 
tend this argument on it? 

The Court: The jury will step out. 

(The jury retired from the courtroom.) 

The Court: I am not certain. Of course, he has quali¬ 
fied as an expert architect. You can ask him any questions 



which are designed to elicit his opinion on architecture, on 
building construction. But when you ask him as to whether 
or not a condition is safe, you are then getting into the 
province of the jury, which they determine that unless the 
Court takes it from the jury. I think that is the law. He 
can be asked under the Hellwig case whether it is customary 
and things of that sort. But whether it is safe or not is 
their function and mine, unless I submit it to them under the 
general rules. 

Now, if you have any cases on that point where questions 
of that kind were allowed, of course, I will hear you. 

#########• 

173 Q. Mr. Meigs, I don’t believe I asked you this, but 
to make sure: Were any safeguards of any nature out¬ 
side this window ? A. None whatever. 

Q. i will ask you, for the purpose of operating this type 
of window, this particular window, if in your opinion this 
was a good form of construction. A. It is not. 

Q. Will you explain why, sir? 

Mr. Arth: Your Honor, do I understand that that ques¬ 
tion is directed to any particular feature of this window or 
the whole layout '! If it refers to the whole layout, I object 
to it, your Honor; and I move that the answer be stricken, 
because it amounts to exactly what was asked a moment ago 
before this recess. 

The Court: What was it—that it was a good form of con¬ 
struction? 

Mr. Arth: I object to that and move that the answer be 
stricken out. 

The Court: What is the relevancy of “a good form of 
construction.” 

Mr. Shea: That is very material. 

The Court: 'Whether it is a good form? 

Mr. Shea: Why, yes. 

The Court: Things might be good and have nothing to 
do with whether reasonable care was exercised. 
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174 The Court: Let us get the record clear now. I 
grant your motion, and you will ignore that evidence. 

Bv Mr. Shea: 

Q. I will ask this question, then: For the purpose of op¬ 
erating that particular window in your opinion is that a 
reasonable form of construction? 

Mr. Arth: Reasonable ? 

The Court: Don’t answer it. Do you object to it? 

Mr. Arth: I object to it, your Honor. “Reasonable form 
of construction?” What does it refer to? What does “rea¬ 
sonable” refer to? Do you refer to any particular feature 
of the construction? 

Mr. Shea: Yes. 

Mr. Arth: Please preface it with that if you confine it to 
that. I object to it. 

The Court: I sustain the objection as it is worded. 

By Mr. Shea: 

Q. For the purpose of the operation of that window, Mr. 
Meigs, I will ask you if the radiator in the place that it is, its 
size, the type and width of the sill, in your opinion consti¬ 
tute— 

Mr. Arth: Now, your Honor— 

The Court: Let him finish his question. 

Bv Mr. Shea: 

Q. (continued)—a reasonable safe form of construction? 

Mr. Arth: I object. 

The Court: That gets back to this other question which 
you just said you would withdraw until after the adjourn¬ 
ment. 

Mr. Shea: I didn’t mean to change our position by the 
form of this question. I thought this would be proper under 
the circumstances, and I gathered that from the case that 
T had presented to your Honor and also others. 
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194 The Court: Now, the question is: 

“Now, Mr. Meigs, I will ask you, bearing in mind 
vour examination and vour testimony that vou have given 
to us here today”— 

Mr, Arth: Pardon me, your Honor. The witness is still 
on the stand. 

The Court: Vou will be excused. 

(The witness retired from the courtroom.) 

The Court: I will continue. 

“—I will ask you if in your opinion that set-up of the 
window, its height from the door, the width of the inner sill, 
the radiator, its height, its width—if in your opinion that 
is a safe condition for the purpose of operating this type of 
window.” 

Now, Mr. Arth, you object? 

Mr. Arth: I object. Yes, sir. 

The Court: Very well. We will hear argument from 
counsel for the plaintiff on that point, having in mind, so 
as to shorten it as much as possible, the cases that I called 
to vour attention Fridav night or Saturdav morning. 

(Argument not transcribed.) 

The Court: As you know, realizing that this was vital, 
I have made a very considerable research mvself, and I 
concluded that this evidence is not admissible in view 

195 of the fact that it involves a question with respect to a 
subject within the common knowledge of men of ordi¬ 
nary education, experience, and opportunities for observa¬ 
tion. I base my opinion on Brenan v. Wimsatt, 54 Appeals 
D. C., ;374: District of Columbia v. Haller, 4 Appeals D. C., 
405; Inland et al. v. Tolson, 139 U. S., 551, Milwaukee, etc. v. 
Kellogg, 94 U. S. 469; Easter etc., v. Hope, 95 U. S., 297; 
Hunt v. Kinle, 98 Fed. 49. 

Of course, this does not preclude the plaintiff from ask¬ 
ing the witness whether or not there was any defect in con¬ 
struction or in maintenance, nor does it preclude testimony 
as to the standard of customary construction, or testimony 
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as to precautions in known practical use to secure the safety 
of patrons of the hotel. 

Accordingly, I sustain the objection, Mr. Arth. 
*#**###*** 

196 Q. Now, Mr. Meigs, I will ask you if the arrange¬ 
ment of the window and the radiator which you have 

testified to, which was represented by your drawings as 
taken by you from room 612, of the Carlton Hotel, is the 
usual form of construction and arrangement? A. It is not 
entirely usual. 

Q. In what respects does it differ? A. Each one of the 
component parts of the construction are usual construction. 
But the combination of low sill, wide radiator, and window 
which extends considerably beyond the face of the building 
combine to make it unusual. 

* * • • • • • # * * 

197 Q. I will ask you if in your opinion this is a safe 
form of arrangement for persons attempting to oper¬ 
ate the window. 

Mr. Arth: I object to that, and I object to counsel per¬ 
sisting in asking questions here that he knows should not be 
asked before this jury; and it is not right. Now, I object to 
it. 

The Court: All right. It will be sustained on the basis 
stated in respect of the other question. 

By Mr. Shea: 

Q. Mr. Meigs, there is one point that I would like to have 
brought out. Can you tell the distance of the supply pipe of 
the radiator or the pipe along side the radiator from the 
radiator, particularly with respect to that angle at the bot¬ 
tom? Would it help you to look at the drawing and the 
measurements? A. The measurements and the drawing, 
yes. 
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198 Q. How far is that valve from the radiator? A. 

The extreme edge of the valve is four and three-quar¬ 
ter inches from the radiator itself, that is, the outside here 
(indicating) from the radiator. 

Q. This cross-section here, this pipe, comes down along¬ 
side and heads down in toward the wall; is that correct? 
A. That is correct. 

*#*#•••#*• 

Cross Examination 

*##*##•#** 

200 Q. Oh, pardon me. 

The fact that those joints are there places it closer 
to the wall, does it not? A. The pipe passes through the 
tloor an inch and three-quarters closer to the wall than 
where it rises direct to the radiator. 

Q. And it is bent there toward the wall; isn’t that a fact? 
A. Yes. 


«#*#•#**•« 

Leon Chatelain, Jr. 

202 Direct Examination 
Bv Mr. Shea: 

Q. Will you please state your full name? A. Leon Chate¬ 
lain, Jr. 

Q. What is your profession, Mr. Chatelain? A. Archi¬ 
tect. 

Q. Do you have an office in this city? A. 1727 K Street, 
Northwest. 

Q. Will you please tell us your education and qualifica¬ 
tions in connection with the practice of your profession as 
an architect? A. I attended George Washington Univer¬ 
sity, and had 20 years’ experience in architecture in the Dis¬ 
trict of Columbia. 

Q. Do you belong to any associations or organizations in 
connections with the practice of your profession? A. I am 
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a member of the American Institute of Architects and the 
Washington Building Congress, the American Civic Plan¬ 
ning Association, and the Society of Residential Appraisers. 

Q. Do you hold any offices in any of those associations? 
A. I am president of the Washington Chapter of the Amer¬ 
ican Institute of Architects and vice president of the Wash¬ 
ington Building Congress. 

Q. Will you please relate to us briefly any experience 
that you have had in connection with the design and con¬ 
struction of buildings? A. Do you want me to give you a 
list of them? 

Q. Do you have a list of them there? A. I have. 

Q. Can you tell approximately how many buildings you 
have worked on as an architect in the twenty years’ experi¬ 
ence you have had ? A. About 850. 

Q. Have any of those been hotel buildings? A. Some of 
them have. Yes. 

Q. Will you please briefly outline any that were hotels and 
other buildings that you have done work in connection with? 

A. Some of the hotels were the Parkview, Harris- 
203 burg, Pennsylvania; the Blackstone, Philadelphia; 

Chateau Crillon, Philadelphia; Fairfax Hall, Phila¬ 
delphia; Fairfax Hall, Pittsburgh; Fairfax Hall, in Buffalo. 

The Raleigh hotel had some extensive alterations which 
I did recentlv. 

Q. Here in this city? A. Yes. The Stoneleigh Courts, 
alterations, done about four or five years ago. I am doing 
now an addition to the Central Union Mission. 

Q. What other buildings have you had experience in con¬ 
nection with? A. Office buildings for the Potomac Electric 
Power Company. I have done all of the Telephone Com¬ 
pany’s buildings in Washington and in Montgomery and 
Prince Georges Counties in the last eight years. The Scot¬ 
tish Rite Temple on Sixteenth Street. I am now doing 
the office building for the Washington Gas Light Company 
to be built at Eleventh and H. I am doing the work for the 
United States Navy Proving Ground at Algren, Virginia, 
and some alterations of the Transportation Building. 
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I have done some of the tall buildings, as the Building and 
Loan Association for the Columbia Permanent Buidling and 
Loan Association. Various smaller apartment buildings, 
some of them located at Eighteenth and P Southeast, First 
and Hawaii Avenue, Northwest, Minnesota Avenue, South¬ 
east, Inear Eighteenth Street. Some in Glover Park. A 
little over 450 individual homes. For instance, a warehouse 
on Virginia Avenue. Doing now a dry-cleaning plant on 
Virginia Avenue and Fifteenth Street. With the Bailevs 
Prep School. Do the work for the Peoples Drugstore where 
they own their own buildings. 

Q. Have you finished? A. That is enough of them, I 
think. 

Q. You are a registered architect in the District of Co¬ 
lumbia? A. Yes. Also in the State of Virginia, Maryland, 
and Pennsylvania. 

#***•*•#** 

204 Q. I will ask if you are familiar with the general 
architectural practice as to the safety of building 
construction? A. I am. 

Q. I will ask you if safety is an item in connection with 
construction or not? A. It is. 

Q. Now, Mr. Chatelain, I will ask you to go over the 
blackboard. There is a chart there with some figures on it. 
I will ask you to look at that and tell us whether or not you 
are able to identify it, whether you have seen it before, Take 
your time and look over it carefully. A. Yes. I have seen 
this. (Reference to Exhibit 5) 

Q. Do you know’ Mr. Meigs, who preceded you on the 
stand? A. I know Mr. Meigs. 

Q. Where did you see that before, Mr. Chatelain? A. Mr. 
Meigs brought it to my office and showed it to me. 

Q. Have you studied it thoroughly? Are you familiar 
with the things defined there? A. I am quite familiar writh 
it. I studied it. 
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206 Bv Mr. Shea: 

*t 

Q. Have you fully examined that prior to today? A. I 
have. 

Q. Now, Mr. Chatelain, I will ask you, bearing in mind 
your examination of that, your testimony that you have 
given us here, I will ask you if in your opinion that arrange¬ 
ment of the window, its type of operation, its height from 
the floor, the width of the inner sill, the radiator, its height, 
its width, if that is a safe arrangement for the purpose of 
operating this type of window. 

Mr. Arth: I object to that question, your Honor. 

The Court: It will be sustained. 

* ********* 

Q. Now, you may resume your chair. I will ask you if in 
your opinion this arrangement is the usual form of arrange¬ 
ment in such construction. A. It is not for a hotel. 

Q. In what respect is it not? Just tell us your reasons. 
A. The height of the sill from the floor and that type of 
window, the location of the radiator, all tend to make it a 
very dangerous window. 

Mr. Arth: Your Honor— 

The Court: That will be stricken. 
********** 

206 “Q. I will ask you if in your opinion this arrange¬ 

ment is the usual form of arrangement in such con¬ 
struction.” “A. It is not for a hotel.” 

********** 

208 Mr. Arth: I move your Honor to direct a verdict 
for the defendant on the ground that there is a total 
failure of proof of negligence of any sort whatever in the 
case. 

(Argument not transcribed.) 

The Court: I am going to grant the motion. Bring in the 

jury. 

********** 
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No. 7897 


ELIZABETH J. KENNEY, ADMINISTRATRIX FOR 
THE ESTATE OF EDWARD A. KENNEY, Deceased, 
Appellant, 

v. 

WASHINGTON PROPERTIES, INC., Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

Decedent, Edward A. Kenney (the husband of appellant), 
who was a Congressman from New Jersey, was a guest at a 
banquet given by the New Jersey Chamber of Commerce 
at the Carlton Hotel, Sixteenth and K Streets, Nortlrwest, 
Washington, D. C., on the evening of January 26, 1938. 
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Prior to the dinner hour the deceased was in the ante-room 
where cocktails were served; and he was in attendance dur¬ 
ing the entire course of the dinner, at which white wine, red 
wine and champagne were served. The maitre d’hotel tes¬ 
tified that “everybody was drinking that night” (Appel¬ 
lant’s App., 8, 11, 22; Appellee’s App. 18, 23-28). 

When the banquet was over, about 11:30 P. M., the guests 
retired to rooms upstairs; decedent was in company with 
Congressman Sutphin and Mr. Harry Kelleher, on the sixth 
floor of the hotel, and later, about midnight, the three went 
to Mr. Kelleher’s suite on that floor, which consisted of a 
living room, No. 610, and a bed-room, No. 612. Mr. Sutphin 
had a bottle of beer and decedent had a Scotch highball, 
about half of which he consumed. Mr. Kelleher invited 
decedent to spend the remainder of the night in his suite, 
and the invitation was accepted. Decedent retired, in his 
underclothing, shortly before 2:30 A. M.; and when Mr. 
Kelleher retired, about 2:30 A. M., the deceased was asleep 
and snoring, in one of the two beds in the bed-room. Mr. 
Kelleher occupied the other bed. (Appellant’s App. 11, 12, 
19, 22; Appellee’s App. 18, 19, 23-29, 29-30). 

There is no testimony whatsoever as to what transpired 
after that moment until, about seven-thirty or eight o’clock 
that morning, January 27, 1938, the body of decedent was 
seen lying on the ground in the south court-yard of the 
hotel, at a point approximately beneath the windows of 
Mr. Kelleher’s suite, one of which windows was open. No 
one testified how or when the body got there. Decedent 
was not registered as a guest of the hotel, and the man¬ 
agement did not know that he had occupied Mr. Kelleher’s 
suite. The police were called. Upon checking the guests, 
the maitre d’hotel, accompanied by the room maid on the 
sixth floor and by several police officers, went to Mr. Kel¬ 
leher’s suite. After awakening Mr. Kelleher in room 612, 
the police learned that decedent had occupied one of the 
beds; his clothing was on a chair in the room. Of the two 
windows in the room, both of which were casement windows, 
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the right-hand half of the left-hand window was open. There 
were curtains at the windows. One of the police officers 
was called as a witness; he testified that in looking out of 
the open window he saw what appeared to be a liquid or 
watery “smear” across the sill; he could not further de¬ 
scribe it nor identify it, nor was any effort made to do so 
by chemical analysis or otherwise. (Appellant’s App. 13- 
18, 23-25; Appellee’s App. 19-23.) 

No coroner’s inquest was held, but an autopsy was per¬ 
formed by the Deputy Coroner Rosenberg, at approxi¬ 
mately one o’clock P. M. on January 27, 1938. The record 
of the autopsy showed that decedent was a man fifty-three 
years of age, five feet five inches in height, weighting one 
hundred and sixty-six pounds; that he suffered from 
chronic heart disease, with thickening of the walls of the 
heart, and that the heart was rather markedly diseased. A 
specimen of his blood tested for alcoholic content showed a 
percentage of seventeen one-hundredths of one per cent. 
The normal amount of alcohol in the blood is five ten-thou¬ 
sandths of one per cent. (Appellant’s App. 9; Appellee’s 
App. 9-17.) 

Decedent was described as “quite stout,” “quite broad,” 
“very stocky.” (Appellee’s App. 18-19.) In the thirty 
years of married life of appellant and decedent, he had had 
excellent health. Appellant made some investigation re¬ 
garding the cause of her husband’s death, and in that inves¬ 
tigation went to the Federal Bureau of Investigation to see 
Mr. J. Edgar Hoover, but did not see him; she later had a 
talk with a police officer. Neither of those persons was 
called to testify. She admitted she might have asked, in a 
letter to the Coroner, as to the whereabouts of a diamond 
ring said to have been on decedent’s finger. (Appellant’s 
App. 7-8; Appellee’s App. 1-7.) 

The witness Meigs testified that in his practice since 1923 
as an architect, he never designed a hotel; he designed only 
two apartment houses; one was a two-storv structure at 
Fifteenth and E Streets, Southeast, and the other was never 
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built. He visited the hotel room in question but once, and 
then “took onlv such measurements’’ as he “thought were 
necessary’’ to make the drawing, designated as plaintiff’s 
Exhibit 5. He did not know the height of the ceiling, nor 
the cubic contents of the room; he stated that the radiator 
was one of numerous standard sizes, but he did not notice 
its construction, nor what make it was. He could not say 
whether the steel casements were standard, or heavier than 
standard, nor whether they were equipped with heavy plate 
glass, nor whether the window conformed to the building 
regulations. (Appellant’s App. 35; Appellee’s App. 37-48.) 

Plaintiff’s Exhibit Xo. 5, the drawing of the left-hand win¬ 
dow of the two windows in Room 612, showed that the win¬ 
dow sill was 2214 inches above the carpet line; the width of 
the window, the opening between the window jambs, was 2 
feet 1114 inches; the window had a steel center bar or mul- 
lion, which was stationary, and remained in place when the 
casements on each side were opened on their hinges. The 
maximum clear opening on either side of the center bar was 
13% inches. The radiator which extended part way under¬ 
neath the window was 17 inches high and projected 1014 
inches from the wall. From the inner edge of the window 
sill to the window itself was 1214 inches; the horizontal dis¬ 
tance from the inner edge of the radiator to the lock and 
handle of the window, when the window was open, was 3 
feet 4% inches. The drawing did not show the device con¬ 
sisting of two bars and a thumb screw, by which the window 
was held open in any position desired and by which it could 
be shut, or opened if not locked shut by the handle and cam. 
(Appellant’s App. 27-30; Appellee’s App. 34, 39-40, 44-45.) 

Said witness testified that the customary place for a 
radiator in a room was generally in front of the window, 
“because that is where the cold air comes in and that is 
where you want the heat’’; that the radiator was partially 
under, and centered on, the two windows; that the windows 
wrere casement window’s, not French windows; that the latch 
of the window was an ordinary cam-operated lever handle, 
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of the usual type; that the window can be operated at the 
niullion by that handle, either by reaching over the radiator 
or by standing at the end of it; that lie operated the window 
from both positions; that in operating the left half of the 
window he stood against the sill and opened it, and in oper¬ 
ating the right half he could reach and close or open it with 
or without reaching over the radiator; if the window is not 
locked at the mullion, it can be opened or closed by the bar 
without touching the handle (Appellee’s App. 40-42, 43, 44- 
46). 

The witness Meigs was asked on direct examination if 

“that set-up of the window, its height from the floor, the 
width of the inner sill, the radiator, its height, its width, 
if in your opinion that is a safe condition for the pur¬ 
pose of operating this type of window * * # if it is a 
safe condition for the operation of that window”. 

On objection the Court, pending further argument, refused 
to permit the question to be answered, struck a further an¬ 
swer that in witness’s opinion it was not “good form of 
construction”, and refused to permit answer to the ques¬ 
tion whether in witness’s opinion it constituted “a reason¬ 
able safe form of construction”. (Appellant’s App. 31-33.) 

After argument, the Court sustained the objections to said 
questions, and held the offered evidence was not admissible, 
because it involved a question within the common knowl¬ 
edge of men of ordinary education, experience, and oppor¬ 
tunities for observation. The Court further held that plain¬ 
tiff was not precluded from asking whether there was any 
defect in construction or in maintenance, or from offering 
testimony as to the standard of customary construction or 
precautions in known practical use to secure the safety of 
patrons of the hotel (Appellant’s App. 33-35). 

The witness Meigs then testified that the arrangement of 
the wfindowr and the radiator was “not entirely usual”, and 
said: 

“each one of the component parts of the construction 
are usual construction. But the combination of low 
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sill, wide radiator, and window which extends consid¬ 
erably beyond the face of the building combine to make 
it unusual.’’ 

On objection, he was not permitted to express an opinion 
as to whether 

“this is a safe form of arrangement for persons at¬ 
tempting to operate the window”. 

(Appellant’s App. 35). 

The witness Leon Cliatelain, Jr., an architect of twenty 
years’ experience in the District of Columbia, examined, on 
Monday or Tuesday of the week preceding the trial, said 
drawing made by Meigs (Plaintiff’s Exhibit 5); Chatelaine 
had never been to Room 612 in the hotel and knew nothing 
whatever of the building except for the drawing. (Appel¬ 
lant’s App. 36-39; Appellee’s App. 49-50.) 

On objection he was not permitted to answer the question 
if in his opinion 

“that arrangement of the window, its type of operation, 
its height from the floor, the width of the inner sill, the 
radiator, its height, its width, if that is a safe arrange¬ 
ment for the purpose of operating this type of window.” 

He then testified that “this arrangement” is not the usual 
form of arrangement for such construction “for a hotel”. 
Asked for his reasons, he said: 

“The height of the sill from the floor and that type of 
window, the location of the radiator, all tend to make it 
a very dangerous window.” 

The answer was stricken, and the Court told the jury that 
the last statement was not responsive to the question and 
should never have been made, and admonished them to ig¬ 
nore and eradicate from their minds the witness’s testimony 
that the window was unsafe. 

Witness then stated that he had finished his answer as to 
the things he pointed out which were “unusual”. (Appel¬ 
lant’s App. 39; Appellee’s App. 48-49.) 
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Plaintiff then rested. Defendant moved for a directed 
verdict on the ground that there was a total failure of proof 
of negligence of any sort in the case. The Court after argu¬ 
ment granted said motion, and instructed the jury that they 
should return a verdict for the defendant, which was done. 
(Appellant’s App. 39; Appellee’s App. 50-52.) 

SUMMARY OF ARGUMENT. 

1: When the questions at issue are within the knowledge 
and observation of the ordinary person, opinion testimony 
of “experts” is inadmissible. 

Expert opinions by architects as to the safety or rea¬ 
sonable safety of the window were inadmissible, be¬ 
cause what is meant bv the safety of the window is the 
safety of a reasonably prudent man operating the win¬ 
dow, and all factors involved in such operation are 
equally within the common knowledge of men of ordi¬ 
nary education, experience and opportunities for ob¬ 
servation. 

The exclusion of opinions was immaterial because 
even had they been admitted, they would not have sup¬ 
plied the lack of any evidence of negligence. 

2: In the absence of evidence of negligence, a verdict 
should be directed for defendant. 

The evidence herein failed to establish the negli¬ 
gence alleged by appellant. 

The evidence failed to show a causal connection be¬ 
tween such alleged negligence and the death of dece¬ 
dent. 
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ARGUMENT. 

I. 

The Opinions of Architects on the Safety of the Construc¬ 
tion and Arrangement of Window and Radiator in 
Room 612 of the Hotel Were Properly Excluded. 

One of plaintiff’s architect witnesses, Mr. Meigs, exam¬ 
ined the left-hand window of the two windows in Room 612 
of the hotel, and made a drawing of it (Plaintiff’s Exhibit 
5). No photograph of the room was shown, nor was the 
jury invited to inspect the room. The witness’s examination 
omitted a number of details, and he stated no particulars of 
alleged improper construction or maintenance of either win¬ 
dow or radiator. He did not know whether or not the win¬ 
dow conformed to building regulations of the District in 
respect to its height. According to his testimony, casement 
windows are in general and common use in modern con¬ 
struction (Appellee’s App. 38-48). The other architect, 
Mr. Chatelain, with no personal knowledge of the room, 
based his opinion, to the effect that the arrangement was 
not “usual” for a hotel, solely upon a study of the drawing 
made bv Mr. Meigs. Neither architect testified to anv tech- 
nical difficulties or differences in construction or operation 
of that type of window, or of that particular window, which 
distinguished it from the usual and ordinary casement 
window. 

The determination of the issues involved in this case did 
not require the presentation of expert testimony upon the 
question of safety of construction or operation of casement 
windows, or of the particular window in Room 612. That 
is not a technical matter; it is a matter of common knowl¬ 
edge and observation, with no call for the exercise of special 
experience or training to determine its safety. 

Plaintiff did not attempt to comply with the statement of 
the Court, properly made upon the authority of Branan v. 
Wimsatt, 54 App. D. C. 374, 298 Fed. 833, that plaintiff -was 
not precluded from asking the witness about defects in con- 
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st ruction or in maintenance, or standards of customary con¬ 
struction, or precautions in known practical use to secure 
the safety of patrons of the hotel (Appellant’s App. 34-35). 
Instead, the witness Meigs was asked only if it was a “safe 
condition for the purpose of operating this type of window”, 
if it was “a safe form of arrangement for persons attempt¬ 
ing to operate the window”, if it was “a good form of con¬ 
struction”, or “a reasonable safe form of construction”, 
and if construction and arrangement were “usual” (Appel¬ 
lant’s App. 31-35); and the witness Chatelain was asked 
only if “that is a safe arrangement for the purpose of oper¬ 
ating this type of window”, and if “this arrangement” is 
“the usual form of arrangement”. (Appellant’s App. 39.) 

The factors of construction and arrangement which were 
mentioned by said witnesses as being “unusual”—the height 
of the sill, “that type of window”, the location of the radia¬ 
tor—w’ere physical conditions apparent to a layman, and 
familiar to him in his everyday experience and observation. 
They in no wise warranted the introduction of expert testi¬ 
mony. 

Under the rule of law firmly established, particularly in 
this jurisdiction, regarding the admissibility of expert testi¬ 
mony, the Court rightfully refused to permit said witnesses 
to express opinions as to the safety of the arrangement for 
operation of the window. 

The rule on this point was established in the early case of 
District of Columbia v. Haller , 4 App. D. C. 405, cited by the 
trial court (Appellant’s App. 34). There, plaintiff was in¬ 
jured by stepping into a hole or depression in a brick side- 
-walk. At the trial he proposed to ask an inspector of sew¬ 
ers and an inspector in the engineer department of the Dis¬ 
trict whether in their opinion the sidewalk at the time of the 
accident was in a dangerous condition. This Court, speak¬ 
ing through Mr. Chief Justice Alvey, stated (pp. 413-414): 

“The opinions of these witnesses were sought to be 
availed of as experts, or as the opinions of persons hav¬ 
ing special skill and knowledge upon the subject of in- 
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quiry; and the answers to the questions involved the 
very point which the jury were required to determine; 
that is to say, whether the sidewalk was in a dangerous 
condition or not. * * * 

“ * * * Here, no peculiar habit or study was re¬ 

quired to enable any intelligent person to understand 
when a sidewalk of a street was dangerous. The com¬ 
mon observation of people in the habit of traveling the 
pavements is full and ample means of knowledge as to 
the safe condition of the pavements; and it does not 
require a skilled expert to inform the jury as to when 
the streets or sidewalks are in a safe or dangerous con¬ 
dition.” 

In the case at bar, the safety of the arrangement of win¬ 
dow and radiator was the ultimate question to be decided by 
the jury upon all the evidence, and it was proper that the 
experts should not be asked or allowed to state their conclu¬ 
sions on the whole case. 

United States v. Spaulding, 293 U. S. 498, 405; 79 L. 

ed. 617, 623. 

In The Milwaukee and St. Paul Railway Co. v. Kellogg , 
94 U. S. 469; 24 L. ed. 236, cited in the Haller case, plaintiff 
sued to recover damages for the destruction of his sawmill 
by fire, claiming the fire was negligently communicated from 
defendant’s steamboat to defendant’s elevator, built of pine 
lumber, and thence to plaintiff’s mill. The trial court re¬ 
fused to permit defendant to prove by witnesses, who were 
experts, experienced in fire insurance and in calculating the 
hazard and exposure to fire from one building to another, 
that, owing to the distances between them, the elevator 
would not be considered as an exposure or hazard to the mill 
or lumber. The Supreme Court, in affirming the lower court, 
stated (pp. 472-473): 

“The subject of proposed inquiry was a matter of 
common observation, upon which the lay or uneducated 
mind is capable of forming a judgment. In regard to 
such matters experts are not permitted to state their 
conclusions. In questions of science their opinions are 
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received, for in such questions scientific men have supe¬ 
rior knowledge, and generally think alike. Not so in 
matters of common knowledge.’’ 

Branan v. Wimsatt, 54 App. D. C. 374, 298 Fed. 833 
(supra), was a suit for damages sustained by a minor while 
playing with other children on a pile of lumber in defen¬ 
dant’s lumber yard. One of plaintiff’s witnesses, experi¬ 
enced in the lumber business, was asked whether a pile of 
lumber of the size and arrangement of the one in question, 
would be “safe for children to play on”. The testimony was 
excluded, and a directed verdict was entered for defendant. 
In sustaining such exclusion, this Court said (p. 376): 

“ * * * The witness Ryan’s experience in the retail 
lumber business was such as would probably warrant 
the admission of his testimony as to the proper, usual, 
and customary method of stacking lumber in lumber 
yards. As an expert on the stacking of lumber, how¬ 
ever, he could not testify as to whether it was safe for 
children to play on lumber piled in the manner de¬ 
scribed in the question which the court excluded. That 
question called for his opinion as to a matter which did 
not require the judgment of an expert, and for a con¬ 
clusion which the jury, and even children, as shown by 
the testimony, were just as competent to deduce as he 
was.” 

See, also: 

Spokane & I. E. B. R. Co. v. United States , 241 U. S. 

344, 346, 60 L. ed. 1037,1041; 

Inland <& Seaboard Coasting Co. v. Tolson, 139 U. S. 
551, 35 L. ed. 270; 

Walker v. Dante , 61 App. D. C. 174, 58 F. (2d) 1076. 

Cases cited in Appellant’s Brief. 

An examination of the cases relied upon by appellant 
shows that the facts therein were of such an entirely differ¬ 
ent nature from those here involved that the decisions have 
no application. In each case the injury complained of was 
clearly established as the direct result of the defective con¬ 
struction or unsafe condition shown by the evidence. 
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Certain of said cases involve matters of safety of con¬ 
struction, the failure of which construction admittedly 
caused the injury complained of—the fall of scaffolding, 
in United States Smelting Company v. Parry, 166 Fed. 407 
(Appellant’s Brief 8); the fall of a platform on which a 
hoisting engine was placed, in Luper v. Henry, 59 Wash. 33, 
109 Pac. 208 (Appellant’s Brief 12); and the collapse of the 
supports and piers of a tank on the roof of a building, in 
Hall v. Henry Thayer <& Co., 225 Mass. 151, 113 N. E. 644 
(Appellant’s Brief 12). 

The testimony of medical experts was admitted in Murray 
v. United States, 53 App. D. C. 119, 288 Fed. 1008 (Appel¬ 
lant’s Brief 11), and in American Agricultural Chemical 
Co. v. Hogan. 213 Fed. 416 (Appellant’s Brief 12), the physi¬ 
cians testifying in the first case that the wound causing the 
death of the murdered woman was made by a “blunt instru¬ 
ment”, and in the second that the scars on the plaintiff’s 
body were caused by acid burns. 

In several cases the expert testimony involved the opera¬ 
tion of machinery—a machine “for butting and ripping 
bolts” in Hutchinson Cooperage Co. v. Snider, 107 F. 633 
(Appellant’s Brief 10); a “car-puller” with a rope coiled 
around a revolving drum for moving cars of grain along the 
track, in Elias Spencer v. The Updike Grain Co., 158 Iowa 
31,138 N. W. 820 (Appellant’s Brief 11); a revolving shaft 
transmitting power to machinery, in Pullman*8 Palace-Car 
Coinpany v. Harkins, 55 Fed. 922 (Appellant’s Brief 12); 
and the arrangement of a table for the feeding of wood to a 
saw, in King v. King, 79 Kan. 584,100 Pac. 503 (Appellant’s 
Brief 12). 

In the last-mentioned case (King v. King ) the court said: 

“It is usually proper to receive opinions that particu¬ 
lar machinery is dangerous. But where the facts are 
such that the jury is able to form its own opinion there¬ 
from, evidence regarding the safety of a certain ar¬ 
rangement of machinery is inadmissible. 

“A mechanical device may of course be so simple that 
any person of ordinary intelligence can judge of its ef- 
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feet in actual operation as well as a trained machinist. 
But the contrivance under consideration was clearly 
not of that nature.” 

In Yarn v. Fort Dodge D. M. and S. R. Co., 31 F. (2d) 717, 
which appellant’s brief (pp. 11-12) states is, as far as the 
issues are concerned, “quite similar to the instant one”, the 
evidence showed that skilled electricians of the defendant 
company, in installing several transformers in the shop of 
plaintiff’s father, removed steam pipes and left an open end 
of a pipe projecting within a very short distance from the 
uninsulated wires bringing electric current to the trans¬ 
formers. While plaintiff, an ordinary workman not trained 
in electrical work, was attempting to remove the projecting 
pipe, it slipped and came in contact with the wires, and 
plaintiff was severely injured. Objection to testimony of an 
expert as to the safety of the installation of the transform¬ 
ers, as shown in evidence, was sustained by the trial court 
because the proper foundation had not been laid when the 
question was asked. Because the questions of proximate 
cause and efficient intervening cause should have gone to 
the jury, the appellate court reversed the judgment for de¬ 
fendant on directed verdict, and remanded the case for a 
new trial, saying that the difficulty concerning the expert 
testimony might not again arise. 

In Maibrunn v. Hamburg-American S. S. Co., 77 F. (2d) 
304 (Appellant’s Brief 11), plaintiff, a passenger on defen¬ 
dant’s ship, was injured when a wave struck and broke the 
window' in the weather shield enclosing the deck. He con¬ 
tended that there should have been no glass window at the 
forward corner of the shield, and offered expert testimony 
to prove that, in rough w'eather such as then prevailed, the 
deck should have been roped off. In ruling that the testi¬ 
mony should have been admitted, the court said: 

“True, it w’as in the form of expert opinion, and it 
is wise always to keep that well in hand; but the issues 
were beyond the personal acquaintance of the jurors; 
and they had to rely upon experts for any relevant 
information at all. It wras the experts who alone could 
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judge what weather required roping, and whether steel, 
not glass, was necessary for safety at the corners of 
the deck. * # *” (Italics supplied.) 

The testimony in Trame v. Orpheum Theatre Co., 60 Ohio 
Ap. 323, 21 N. E. (2d) 178 (Appellant’s Brief 11), concern¬ 
ing the arrangement of the ladies’ room and the corridor 
in a theatre, established that the floor of the room was 6*4 
inches above the corridor floor; the step was flush with the 
door to the room, which opened inward, directly at the top 
of the step, and there was no sign giving warning of the 
step; the tile floors of the room and of the corridor were 
the same color and pattern, and the door sill was narrow; 
the door was automatic, and opened in a narrow space, 
leaving little room to get around it as it was opened. It 
was charged that, in violation of the statute, the room was 
not adequately lighted, and that the light was so placed as 
to throw deceptive shadows on the door sill and the top of 
the step. The Court held that the correct way to plan and 
construct a theatre building as to the details shown in evi¬ 
dence was not a subject of common or general knowledge 
as to which all persons should be presumed to have infor¬ 
mation. 

In The Eastern Transportation Line v. Hope, 95 TJ. S. 
297, 24 L. ed. 477 (Appellant’s Brief 13; Appellant’s App. 
31), the Supreme Court stated the general rule on questions 
asked of an expert witness, and approved the admission of 
testimony of a captain of a tugboat, of many years ’ experi¬ 
ence on Chesapeake Bay, on the safety and prudence of 
tugging three boats abreast in a high wind on Chesapeake 
Bay, which evidence the Court said “would not be compe¬ 
tent to be given by an ordinary witness.” 

It is clear that the issue of the safety of construction and 
arrangement of windows and radiator in Room 612 is within 
the knowledge of persons of ordinary intelligance, and is 
not to be governed by the rule applicable to testimony con¬ 
cerning scaffolding, machinery, electric wires, tugboats, 
etc., all beyond the personal acquaintance and common ob¬ 
servation of the ordinary person. 
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Further, in United States Smelting Company v. Parry, 
supra, the court said the tendency of modern decisions is 
to accord to the trial judge a certain discretion in deter¬ 
mining what testimony has a tendency to establish the ulti¬ 
mate facts, and to disturb his decision admitting testimony 
of that character only when it plainly appears that the tes¬ 
timony has no legitimate bearing upon the questions at 
issue and is calculated to prejudice the minds of the jurors. 
That discretion exists as well for the exclusion as for the 
admission of such testimony, and the discretion of the trial 
court, resulting in the exclusion of the testimony here in 
question, should not be disturbed under the facts herein. 

In any event, the exclusions of testimony here complained 

of were not material even if erroneous. It mav be assumed 

* 

that the witness Meigs would have testified that the window’ 
arrangement was not a good nor a reasonably safe form 
of construction, and that the witness Chatelain (who had 
never seen the w’indow 7 ) w 7 ould have testified that the win¬ 
dow was very dangerous; yet such testimony would have 
been mere opinion. The ultimate question to be decided in 
the case w’ould not be affected by such opinions. The ele¬ 
ments to be considered in arriving at a decision were known 
and could be understood and evaluated equally as w’ell by 
the Court and the jury as by the tw r o witnesses. It W’as for 
the Court to decide whether there w’as evidence that the 
window’ was unsafe. The opinions if admitted would have 
amounted to statements that if these witnesses for the plain¬ 
tiff had the matter to decide, they w’ould decide it in favor 
of the plaintiff. Their opinions, if expressed, would not 
have supplied the lack of any evidence of negligence, and 
therefore if a directed verdict was proper with their opin¬ 
ions excluded, it would have been equally proper if their 
opinions had been admitted. 
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n. 

The Action of the Trial Court in Directing a Verdict for the 

Appellee Was Proper. 

Appellant’s action was founded upon alleged negligence 
of the appellee. Construing the testimony most favorably 
to appellant’s contention, and giving her the full benefit of 
every legitimate inference deductible from that testimony, 
no evidence was adduced tending to indicate that appellee 
was negligent in the construction or maintenance of the 
window, or in the arrangement of the window and radiator, 
in Room 612. Assuming that there had been such negli¬ 
gence, there was no evidence indicating a casual connection 
with the death of decedent, and no testimony justifying a 
finding, or an inference, that it was the proximate cause of 
such death. 

This Court in MacLaclilan v. Perry, 63 App. D. C. 24, 68 
F. (2d) 769, quoted and applied the rule laid down by the 
Supreme Court of the United States in Improvement Co. v. 
Munson, 14 Wall. 442, 448, 20 L. ed. 867, and in Coughran v. 
Bigelow, 164 U. S. 301, 41 L. ed. 442, that: 

“ ‘Before the evidence is left to the jury, there is a 
preliminary question for the judge, not whether there 
is literally no evidence, but whether there is any upon 
which a jury can properly proceed to find a verdict for 
the party producing it, upon whom the onus of proof 
is imposed.’ ” 

And in Collins v. District of Columbia, 60 App. D. C. 100, 
102, 48 F. (2d) 1012, it is stated: 

“The burden of proof at the trial was upon the plain¬ 
tiff, in order to recover against either defendant, to es¬ 
tablish by the preponderance of the evidence that the 
accident was in fact caused by the negligent act or omis¬ 
sion of such defendant. The causal connection between 
the accident and the negligence of the defendant must 
not be left to mere conjecture or supposition. * * * 

“ ‘An inference cannot be drawn from a presump¬ 
tion, but must be founded upon some fact legally es¬ 
tablished. This court has repeatedly held that when 
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liability depends upon carelessness or fault of a per¬ 
son, or his agents, the right of recovery depends upon 
the same being shown by competent evidence, and it 
is incumbent upon such a plaintiff to furnish evidence 
to show how and why the accident occurred—some 
fact or facts by which it can be determined by the 
jury and not be left entirely to conjecture, guess, or 
random judgment, upon mere supposition, without a 
single known fact.’ C. & 0. Ry . v. Heath, 103 Va. 64, 
48 S. E.508; * * V” 

See, also: 

Bennett v. Washington Terminal Co., 55 App. D. C. 
Ill, 2 F. (2d) 913. 

Appellant's proof in this case tends to establish nothing 
more than that decedent retired for the night in room 612 
of the Carlton Hotel (Appellant’s App. 23); that some time 
thereafter, his body was found on the ground beneath one 
of the windows of that room. No one knows how the body 
got there; no one saw the decedent between two-thirty 
o’clock and seven-thirty o’clock on the morning of the acci¬ 
dent. There w"as a stationary mullion in the middle of the 
window", and the aperture of the window" from which it is 
claimed decedent fell was 13% inches wide (Appellant’s 
App. 29-30)—a very narrow opening for the body of a man 
wiio w-as approximately 5 feet 5 inches to 5 feet 6% inches 
tall and w-eighed 166 pounds (Appellant’s App. 7-8, 10; 
Appellee’s App. 18-19). The radiator pipe, which appel¬ 
lant contends ‘‘curved in at the base which the jury might 
w-ell find provided a stumbling block for catching a toe or a 
foot” (Appellant’s Brief 14), wras curved tow r ard the wall 
(Appellee’s App. 47-48), and would not trip anyone stand¬ 
ing in front of the radiator. 

Appellant argues (Appellant’s Brief 14, 15) that because 
of the width of the radiator and the window’-sill, and de¬ 
cedent’s height, he w r ould have been forced, in order to close 
the window, to extend himself over half of his body length; 
but the Court will take judicial notice of the fact that a man 


18 


of decedent’s height would have an arm length of a least a 
foot and a half. Plaintiff’s witness Meigs testified that it 
is customary to put radiators in front of windows; that 
there was ample room on either side of the radiator in Room 
612 to stand while opening or closing the windows by means 
of the handle, so that it was not necessary to reach over the 
radiator to perform those operations; and that if the win¬ 
dow were unlocked at the mullion, it could be operated, with¬ 
out touching the handle, by means of the rod or bar which 
controls the width of the opening. (Appellee’s App. 43-45.) 

Neither does such attempted testimony concerning the 
character of the “arrangement” serve to negative other 
conjectures that decedent’s fall might as reasonably be at¬ 
tributed to a heart attack, or even to foul play at the hands 
of parties unknown. The testimony of Dr. Rosenberg dis¬ 
closed that decedent’s heart was decidedly abnormal, and 
that the alcohol content of the blood was seventeen one- 
hundredths of one per cent., the normal being five ten-thou¬ 
sandths of one per cent. (Appellee’s App. 10-14.) Such a 
condition, considered in connection with the events of the 
evening preceding the accident—the banquet which decedent 
attended, the extremely late hour at which he retired, etc. 
(Appellant’s App. 19-26; Appellee’s App. 18, 23-33)—indi¬ 
cates the probability of a heart attack and a consequent fall. 
Further, the investigations which followed decedent’s death 
indicate that foul play was then suspected by plaintiff and 
others. (Appellee’s App. 2-8.) 

Appellant’s attempted testimony that the arrangement of 
the window, radiator, etc. was “dangerous”, “unusual”, or 
“not a good form of construction”, in no wise connects the 
cause of decedent’s death with such arrangement. It does 
nothing more than raise a mere conjecture that, because it 
might have so happened, it did so happen. 

In Weaver v. Baltimore <& Ohio Railroad Co ., 3 App. D. C. 
436, 455, where the manner and cause of decedent’s death 
were not shown, this Court stated on the question of infer¬ 
ences : 
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“Unquestionably, a satisfactory conclusion may be 
reached through reasonable presumption or inference 
from established facts, as well as by direct evidence. 
But conjecture is not sufficient. Inferences must be 
from established facts, not from other inferences. 
United States v. Ross, 92 U. S. 281; Manning v. Insur¬ 
ance Co., 100 U. S. 693. In the first of these cases the 
court said: ‘Such a mode of arriving at a conclusion of 
fact is generally, if not universally, inadmissible. No 
inference of fact or of law is reliably drawn from 
premises which are uncertain.’ ” 

See, also: 

Kelly Furniture Company v. Washington Ry. & Elec¬ 
tric Co., 64 App. D. C. 215, 217, 76 F (2d) 985; 

Jackson v. Capital Traction Co., 69 App. D. C. 147, 
148,99 F (2d) 380. 

The recent case of Harwood’s Administrator v. Richter, 
286 Ky. 162,150 S. W. (2d) 642, is directly in point. There, 
plaintiff’s intestate was found dead on the steps leading to 
the third floor of an apartment house; there was no eye-wit¬ 
ness to the accident, and no one testified as to having any 
knowledge of the cause or manner of his death or the nature 
of the attendant circumstances. There was no light on the 
third floor, and the light on the second floor did not shine 
upon the upper part of the stairs leading to the third floor. 
“Dust rubbed marks” -were found on the third or fourth 
step from the top. The negligence charged was failure of 
the defendant landlord to provide proper lighting as re¬ 
quired by statute. At the close of plaintiff’s evidence, 
the court directed a verdict for the defendant, holding there 
was no evidence of the alleged negligence, and even if it had 
been established the proof utterly failed to show any causal 
connection between such failure and decedent’s fatal in¬ 
juries received in falling down an unlighted stairway, or to 
show that such negligence was the proximate cause of the 
injuries. 

In the case of Wright v. Central R. R. of New Jersey, 124 
N. J. L. 113,11 A (2d) 20, a woman passenger on a moving 
train left her seat and walked toward the vestibule; a few 
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moments later her body was seen hurtling through the air 
beside the train, the door of the vestibule being open. The 
train passed over a ‘‘bump” shortly before her fall. Plain¬ 
tiff charged negligence in operation of the train, in control 
of locomotive and cars, and in maintainence of tracks, etc. 
Judgment for defendant on directed verdict was affirmed on 
appeal, the court saying: 

“Our opinion is that to have let the case go to the 
jury would have been to permit them in indulge in spec¬ 
ulation, for there was no evidence of negligence. If it 
be alleged, as it is, that there was testimony of a bump 
■ or unevenness in the rails along the right of way, and 
that this was some evidence of negligence, we are of 
the view that there was no testimony connecting the 
accident with the bump, and that in any event the ‘scin¬ 
tilla’ rule does not obtain in this state (cases).” 

Cases cited in Appellant’s Brief. 

Appellant’s argument (Brief 15) in which is cited the 
case of Cudahy Packing Co. v. Luyben, 9 F. (2d) 32, is not 
pertinent. Decedent was not registered as a guest of the 
hotel, and the management had no knowledge that he had 
spent the night in the building. In the Cudahy case, the 
place which was “not reasonably safe” was on top of a 
freight car in a train moving along a track in a runway in 
a packing shed, unlighted except for the lanterns of the 
switchmen and a red light at the entrance, and having a 
“car-icing platform” extending from the sides of the run¬ 
way partly over the roof of the cars. 

The “unusual arrangement and construction” in the case 
of Hellweg v. Chesapeake £ Potomac Telephone Co., 71 
App. D. C. 346,110 F. (2d) 546 (Appellant’s Brief 15), w T as 
that of a building of the Bureau of Standards, "with a copper 
roof resting on steel beams, the ends of which were exposed, 
creating an unusual hazard in connection with the installa¬ 
tion of telephone wires in close proximity to those and 
other carriers of electricity. 

United States Radiator Corporation v. Henderson, 68 F. 
(2d) 87, (Appellant’s Brief 16) was a suit for damages al- 
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leged to have been due to careless and negligent design and 
construction of a steam heating boiler, in that the smoke 
hood was not properly attached and was blown off by com¬ 
bustion gases, leaving an opening through which flames 
escaped and ignited the house. 

In Hillyer v. Sears Roebuck <£ Co., 62 App. D. C. 318, 67 
F. (2d) 584, plaintiff caught her heel in the metal flashing 
to a stair in defendant’s store; Mason v. Auto Finance 
Company, Inc., 73 App. D. C. 284, 121 F. (2d) 32, held that 
the evidence before the court was sufficient to justify an 
inference as to the ownership of an automobile involved in 
a collision; and Eades v. Capital Materials Co., 73 App. 
D. C. 361, 121 F. (2d) 62, held that under the established 
evidence the questions of negligence and contributory neg¬ 
ligence should have gone to the jury (Appellant’s Brief 16). 
On analysis, none of said three cases is pertinent on the 
present issues. 

The case of Robertson v. Weingart, 91 Cal. App. 715, 267 
Pac. 741 (Appellant’s Brief 16-17), may be clearly differ¬ 
entiated on the facts from the instant case. Mrs. Robert¬ 
son was a guest of the hotel, having a room on the fourth 
floor; she had a stiff ankle, and climbed stairs with diffi¬ 
culty, ahvays needing the assistance of the rail. The stair¬ 
way of the building had a number of turns, with V-shaped 
steps, and at one turn an open air-shaft twenty-seven 
inches wide was located; across said opening was a gate, 
hung on ordinary hinges, and swinging into the shaft, with 
a small spring catch for the purpose of keeping it closed, 
and the top bar of the gate formed the continuation of the 
handrail of the stairs. On the day of the accident, the ele¬ 
vator was out of commission; Mrs. Robertson had been out 
all day, and returned about 11:30 P. M., called at the office, 
and proceeded by the stairway on her way to her room. 
She was not seen again until her body was found, the third 
day thereafter, at the foot of the shaft. The statement of 
the evidence does not indicate any other means for getting 
into the shaft except through that gate. Immediately after 
the finding of the body, an examination of the gate showed 
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that it did not automatically close in a locked position, but 
swung to a partially closed position without being fastened; 
that the spring catch was small, would not catch unless the 
gate was slammed very hard, and was ineffective to pre¬ 
vent the gate from swinging open upon slight pressure 
from the stairway side. 

In Bechtold v. Rae, et at., 231 Mass. 151, 120 N. E. 377 
(Appellant’s Brief 18), a guest of the hotel coming in about 
2:30 A. M., entered the elevator which was operated by the 
night watchman; the elevator had two doors, on opposite 
sides, intended to open on different floor levels of the hotel. 
The operator started the car, and on looking around found 
that decedent’s bodv was extended through the rear door 
and was caught between the floor of the elevator and the 
top of the door leading from the elevator shaft to the sec¬ 
ond floor of the building. Plaintiff alleged negligence in 
leaving the door of the elevator open; there was evidence 
that certain elevator regulations had been violated, that 
the license of the watchman to operate the elevator had 
expired, and that the elevator was not equipped with a 
locking device to prevent its starting while the door was 
open. The court held the jury might have found that these 
things contributed to the happening of the accident, and 
were evidence of negligence. 

There is in the case at bar no situation of fact approxi¬ 
mating those appearing in the Robertson and Bechtold 
cases, in each of which, although there were no eye-wit¬ 
nesses to the actual fall, the attendant circumstances were 
known and there was clear causal connection between the 
death and the alleged negligence. 

In Standard Oil Company of New York v. R. S. Pitcher 
Company, 289 Fed. 678 (Appellant’s Brief 20), the conten¬ 
tion of defendant, that the explosion might have been caused 
by something other than a static spark, was not upheld by 
evidence. 

The Court in Falstaff Brewing Corporation v. Thompson , 
101 F. (2d) 301 (Appellant’s Brief 20), held plaintiff in an 
automobile accident case was entitled to the inference that 
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a truck bearing the name and peculiar and distinctive mark¬ 
ings and insignia of defendant corporation was in fact 
owned by the corporation. 

In Pennsylvania Company v. Zahner Metal Sash and Door 
Company et al., 273 Fed. 993 (Appellant’s Brief 20), plain¬ 
tiff was awarded damages for destruction of its buildings by 
fire caused by a spark from defendant’s locomotive, includ¬ 
ing additional damages because of the results of the cutting 
of the fire hose by such locomotive. The court held there 
was direct and positive evidence, as well as circumstantial 
evidence, sufficient to support the verdict. 

Appellee contends that the circumstantial evidence relied 
upon by appellant herein has not been proven; no evidence 
of faultv or negligent construction has been shown, and no 
proof that the arrangement of windows and radiator did 
cause or could have caused the accident. Decedent’s death 
could reasonably be attributed to various other causes, as 
to which there was evidence, independent of the alleged neg¬ 
ligence of appellee of which there was no evidence; and the 
trial court properly refused to allow the jury to speculate 
or guess as to the cause or manner of the accident. 

CONCLUSION. 

Under the evidence of this case, the unfortunate occur¬ 
rence through which the decedent lost his life must be re¬ 
garded as one of those happenings, not unusual, for which 
no legal responsibility can be traced. 

It is respectfully submitted that the judgment of the court 
below was right, and should be affirmed. 

Charles W. Arth, 

Attorney for Appellee, 
Albee Building, 
Washington, D. C. 

Paul E. Lesh, 

1422 F St. N.W., 

Washington, D. C., 

Of Counsel. 
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No. 7897 
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THE ESTATE OF EDWARD A. KENNEY, Deceased, 
Appellant, 
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Appeal from the District Court of the United States for the 

District of Columbia. 


APPENDIX TO BRIEF FOR APPELLEE. 


EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLEE. 

26 Mrs. Elizabeth J. Kenney. 

27 Direct examination. 

30 Q. What was his health as far as you knew? A. 

In the thirty years of my married life I have never, 
my husband was never ill but twice, and that was when he 
had an ear condition. He had an abscess in the ear. 
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Q. When was that? A. Many years ago. I should say 
about twenty-five years ago. 

Q. When was the other time? A. We met in 1936, I be¬ 
lieve it was—I was chairman at a party for Mrs. Roosevelt. 
We had gone home after this dinner in the Mayflower, and 
on the way back we met with a very severe accident. I was 
laid up for weeks and my husband— 

Q. How did he get hurt? A. He had a couple of broken 
ribs and so on, and he was at the Walter—they sent him 
to the Walter Reed Hospital. 

• ***••*•** 

31 Q. Do you know what he made after he came to 
• Congress? A. Well, I imagine, around $10,000. 

Q. From the law practice? A. From his law practice. 
He represented many companies in New York, like brew¬ 
eries and so on, different corporations, like the Abner 
Brewery and the Dolger Beer, and a number of different 
ones. 

• ••••••••• 

Cross examination. 

• •••••••## 

32 Q. Mrs. Kenney, did you authorize the institution 
of this suit? A. Yes. 

Q. Have you personally made any investigation? A. 
Well, after I came down— 

Q. Just answer the question yes or no, please. A. Yes. 
In the beginning, yes. I did. 

Q. What do you mean by the beginning? A. Well, after 
my husband’s funeral I was advised by my friends not to 
go back home— 

By the Court: 

Q. Mrs. Kenney, the question is what investigation you 
made. A. Well, I guess—from reading the newspaper 
clippings, why, I—there was different articles stated in 
the paper, and I wondered about it, naturally, about my 
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husband; and I would want to make some investigation, 
and I did make some investigation. 

• *#*•••*#• 

Q. Wasn’t your investigation directed to his having met 
his death by foul play? A. Absolutely not. 

Q. Didn’t you make some inquiry as to the whereabouts 
of a thousand-dollar diamond ring that alledgedlv was on 
his finger at the time of his death? A. Mr. Arth, about one 
month— 

33 Q. Did you or did you not, Mrs. Kenney? A. 
Well, naturally, I would have to do that. 

Q. You did that? A. Well, I didn’t about a ring. I did 
about his death. 

Q. I am speaking about, didn’t you claim that there was 
a thousand-dollar ring on his finger? A. I couldn’t. 

* #*•*•#•#• 

Q. Did you not claim that there was a thousand-dollar 
ring on his finger at the time of his death? A. I couldn’t 
tell you anything about how expensive the ring was. It 
was given to my husband, and the ring did not—How I 
knew about the ring was his secretary happened to ask 
me if— 

Q. Did you make an inquiry of anybody as to the where¬ 
abouts of that ring? A. No, sir. 

Q. Did you write a letter in May, 1938, May 6, 1938, ad¬ 
dressed to Mr. Magruder McDonald, the Coroner, Wash¬ 
ington, D. C., in which among other things you asked, 
“Where did my husband’s diamond ring go?” 

34 A. I might have written a letter to Mr. Magruder 
McDonald regarding my husband’s effects. 

Q. Did you ask specifically, “Where did my husband’s 
ring go?” A- I might have mentioned in that letter some¬ 
thing about his ring. Naturally, the ring was missing, and 
I might have with the other things that I also mentioned, 
mentioned the ring. 

• • ••••••#• 
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Q. Did you ever go to the Department of Justice, to Mr. 
Edgar Hoover’s office, and there make a claim that your 
husband was murdered and you wanted an investigation? 
A. Absolutely not. 

Q. Do you know Mrs. Hicks? A. Yes. I know Mrs. 
Hicks. 

Q. Is she living? A. I am not responsible for anything 
that Mrs. Hicks might say. 

Q. Is she living. A. She is not living. 

Q.When did she die? A. Why, just about two or three 
months ago. 

# •****•##* 

35 Q. You wanted to succeed your husband in Con¬ 
gress, didn’t you? A. My husband’s friends came 
to me— 

# •**###### 

A.—and advised me and asked me to—Yes, I ran for 
Congress. 

Q. And Mrs. Hicks was your campaign manager, was 
she not? A. Yes, sir. 

# • *#•#*•#* 

Q. Did you run for Congress? A. Yes, sir. 

Q. You and Mrs. Hicks at that time w*ere friends? A. 
We have been very good friends for a number of years in 
a business way. 

Q. Mrs. Kenney, do I understand that you never took 
this matter up in any way with the Department of Justice, 
Mr. Edgar Hoover? A. I went to Mr. Hoover’s office. 

Q. You did? A. Yes, I did. 

Q. Didn’t you say a minute ago— A. I said, no investi¬ 
gation— 

Mr. Shea: I object. That is a double-barreled question. 
A. (continued) It was not for an investigation. Mr. 
Hoover was a personal friend of my husband’s; and natur¬ 
ally, when I read these articles in the paper— 

« ••••••••• 
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36 Q. Mrs. Kenney, you did go to see Mr. Edgar 
Hoover? A. Yes. But I didn’t see him. 

Q. Whom did you see down there? A. I saw some young 
man there. I don’t know who he was. 

Q. You don’t know his name? A. His assistant. One 
of his assistants. Mr. Hoover was up in Pittsburgli at the 
time. 

Q. Didn’t you ask the Department to investigate— A. 
I did not. 

Q. What did you ask them to do? A. I just asked if Mr. 
Hoover was there. Thev told me that he was away. 

Q. Didn’t you make any complaints— A. I made abso¬ 
lutely no complaint, Mr. Arth. I give you my word. 

Q. Did vou talk vour case over with anvbodv there? A. 
I didn’t talk about the case. I went to talk to him person¬ 
ally. I wouldn’t go to an assistant with my troubles. 

# #**#•**#• 

37 Q. Isn’t it a fact that you went to Mr. Hoover’s 
office to apply for an investigation in the Depart¬ 
ment of Justice, and you there made a complaint that your 
husband had been murdered and that you wanted an in¬ 
vestigation of the matter by the Federal Bureau of In¬ 
vestigation? A. Absolutely not, Mr. Arth. I never— 

Q. And isn’t it further a fact that the man to whom you 
were talking told you that the Federal Bureau of Inves¬ 
tigation did not investigate local murders; that that was 
a matter for the Police Department? A. I don’t remem¬ 
ber any such conversation. 

Q. Did you have any conversation— 

Mr. Shea: I object to that. It has been gone into. 

A. Mrs. Hicks was with me. I don’t know what Mrs. 
Hicks may have done. 

**••#**•*• 

40 Q. Did you ever talk with any of the police offi¬ 
cials here? A. Yes. A friend of my husband’s, Mr. 
Vedetti. He w r as under Lieutenant Darnell. He told me 
that my husband— 
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Q. Wait a minute. Did you talk with Lieutenant Dar¬ 
nell? A. Yes. 

Q. When? A. Oh, about a month after my husband’s 
death. 

Mr. O’Rourke: Excuse me, your Honor. I think there 
is a misunderstanding there. Didn’t she say she talked to 
Lieutenant Darnell? 

The Witness: No. Not Darnell. Vedetti. 

Mr. O’Rourke: She said “a friend of Darnell.” 

The Witness: He is under Lieutenant Darnell. 

Q. You say you talked with a friend of Lieutenant Dar¬ 
nell? A. Yes. 

Q. What is his name? A. Vedetti. He is under Lieu¬ 
tenant Darnell. 

Q. Vedetti? A. Yes. 

By the Court: 

Q. He is under Lieutenant Darnell? A subordinate of 
Lieutenant Darnell in the Police Department? A. Yes. 
In the Police Department. 

Bv Mr. Arth: 

41 Q. A policeman? A. Yes. Pie is a policeman. He 
is a lieutenant, I believe. 

Q. Can you tell us when that was? A. It was about a 
month after my husband’s death. 

# **#***##• 

Q. Did this lieutenant or whom you spoke with make 
any report to you? A. I asked him— 

Q. No. Did he make any report to you? A. No. Abso¬ 
lutely not. 

Q. What w’as your object in talking with this friend of 
yours? A. Because my husband’s friend had spent a few* 
days with him over in Virginia, and they had talked over 
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the case, and my friend came back home and told me what 
Mr. Vedetti had said; and when I came down here— 

* *••*•••#• 

A. (continued) —and I spoke to Mr. Vedetti about these 
articles in the paper. He said, “Mrs. Kenney, it was an 
accident. ” 

# **###*##• 

42 Q. Mrs. Kenney, your visit to the Department of 
Justice was in the spring or summer of the year 

1938? A. It was sometime in 1938. 

**#•#**•** 

Q. This was all before you filed this suit? A. Yes. 

Q. Did you ever talk with an Associated Press represen¬ 
tative? A. Yes, sir. I have. 

Q. At your home in New Jersey? A. They called me. 

Q. Have you a copy of the newspaper article that was 
written after that interview? A. Not with me, sir. 

Q. In which newspaper did that article appear? 

A. I don’t believe there was any paper in New Jersey 
that had any statement. They were all Washington papers 
that had the statements about my husband’s death. 

43 Q. Did you talk with an Associated Press repre¬ 
sentative in Hasbrook Heights, New Jersey? A. 

Everybody that evening, I believe, every paper in Kingdom 
Come called me up about it. 

Q. In the summer of 1938? A. I believe so. 

Q. Did you claim then that somebody pushed your hus¬ 
band out of a window? A. I absolutely refused to make 
any statement to the paper. They asked me questions and 
I told them I had nothing to say at this time. I gave no 
statements to any paper, never authorized a statement, and 
refused to give any. 

Q. Where is that statement? A. Where? I gave it to 
the papers when the called me up. When they called me 
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up, I absolutely refused to make a statement, and I never 
gave a statement to any newspaper. 

#**•••••#• 

44 Q. Did you take any clipping of those newspapers ? 
A. With me? 

Q. Yes. A. No, sir. 

Q. Did you ever clip those articles out of the newspapers? 
A. They remain in the papers just as my friends from 
Washington sent them to me. They are all rolled up in my 
husband’s file. 

Q. Where were you then? 

*•****••*• 

A. Well, when I received those papers? 

Q, Yes. A. I was back home. They were mailed to me. 

48 j Q. 'When did you run for Congress? A. 1939. 

Q. What date? A. Well, it might have been 1938. 
My husband died in 1938, and it was to fill out the unexpired 
term of— 

Q. It was the same year, wasn’t it? A. I believe perhaps 
it was that next year, that following November or October. 
That is right. The same year, 1938. 

Q. That summer? A. Yes. 1938. 

Q. When was the primary? A. The primary was the 5th 
of May. 

Q. Of 1938? A. I think it was. 

55 Frank L. Swadley 

• ••••••••• 

Direct Examination 

• **••••••• 

60 Q. Has there been any change in the heating ap¬ 
paratus, the pipes or anything else in the room? A. 
No, sir. 
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61 Cross Examination 

63 Q. Mr. Kenney was not registered as a guest at the 
hotel, was he? A. He was not. 

Q. Did you know that he stopped there overnight? A. 
No. I did not. 

*••••#**#• 
Dr. Richard M. Rosenberg 

#**#*####• 

64 Direct Examination 

*••«••***• 

Q. When and where was that autopsy performed ? A. It 
was performed at the District Morgue on the 27th at 1 p. m. 
Q. January 27, 1938? A. That is right. 

#•#•••***• 

65 Cross Examination 

By Mr. Arth: 

Q. You heard that he fell from a window? A. I learned. 
I was told that he had. 

Mr. Arth: I move that that go out, your Honor. 

The Court: Yes. That is hearsay. 

###*•*••#• 

By Mr. Shea: 

Q. Could those injuries have been caused by a fall, Doc¬ 
tor? A. Yes. 

Mr. Shea: You may examine. 

#*•••**>•#• 

66 Q. Was any inquest held? A. No, sir. 

# • * * • • * • # • 

Q. You say he was dressed in his underwear when he 
was brought in? A. He was dressed in his underwear. 
Yes. 
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Q. Didn’t you find a number of wounds on this body? A. 
Yes, sir. 

Q. Where were they? A. They constituted a number of 
brush burns and abrasions about the arms and legs mainly. 
I have the exact location of those, if you would like them. 

Q. Did you examine his heart? A. I did. 

Q. What did you find? A. The heart was slightly en¬ 
larged. There was a rupture on the interior surface of the 
right auricle—that is the upper right chamber of the heart— 
angular in character, the long arm measuring 2 inches and 
running approximately horizontal, and the short arm at an 
angle, measured half an inch and was vertical. 

67 1 Q. What was the length of his heart? A. 6 inches. 
It was 6 inches long, 4M> inches wide, and 2*4 inches 

thick. 

Q. What is normal? A. inches long and 3Ms inches 
wide. 

Q. And his heart was 6 inches. You say that his heart 
measured 6 inches long? A. 6 inches long. 

Q. And what is the normal ? 3M»? A. 3M>- 

Q. And in height it was 4M> ? A. 4M» inches. 

Q. And the normal is? A. 3M> inches. 

Q. And thickness ? A. About 3 Mj, and the normal is 1%. 

Q. What was the weight of his heart? A. 500 grams. 

Q. What is the normal? A. 300, about. 

Q. What does that abnormality indicate to you as a doc¬ 
tor? A. Well, this man suffered from chronic heart disease, 
thickening of the walls of the heart. The increase in size 
is due to the fact that the heart is called upon to do an 
unusual amount, an abnormal amount, of work; and the ex¬ 
cess causes a hypertrophy—that means an enlargement—of 
the heart, as any other muscle that is subjected to unusual 
work will enlarge. 

Q. That abnormality was rather extensive, wasn’t it? A. 
It was quite marked. 

Q. What about the right ventricular wall of his heart? 
A. The right ventricular wall was somewhat thickened, 
slightly thickened. 
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Q. What is the tricuspid valve? A. The tricuspid 

68 valve is the valve situated between the right auricle 
and ventricle. 

Q. What is the function of that? A. The function is to 
keep the blood from returning to the ventricle when it is 
forced out. As the heart contracts, the blood is in the ven¬ 
tricles on either side, the right and left side. The valves 
are situated one on either side, and they open when the heart 
contracts, forcing the blood through. And then, as the heart 
relaxes, the valves close to prevent a regurgitation or return 
of blood that has just been forced out into the chamber 
from which it just left. 

Q. Did you measure the diameter of that valve? A. I did. 

Q. What was it? A. It measured 5 inches. 

Q. What is normal? A. About 2 1 />. That is an approxi¬ 
mation. 

Q. What about the left ventricle? A. The left ventricle 
was markedly thickened, and that applies to the wall. 

Any hypertensive or increased resistance to the flow of 
the blood—hypertension means increased blood pressure 
due to increased resistance to the flow of blood, and can be 
caused by arteriosclerosis. That is the most common cause 
—in situations of that sort, as the heart enlarges, the en¬ 
largement is mainly in the ventricular walls, and of the two, 
mainly in the left, because the left ventricle takes care 
of the systemic circulation, that is, the circulation through¬ 
out the entire body, as opposed to the right ventricle, which 
simply forces blood through the lung. 

Now, this left ventricle was markedly thickened, and there 
was some fibrous infiltration. 

69 Q. Was it hard or soft ? A. It was hard. 

Q. What color was it? A. Reddish brown. 

Q. What does that indicate? What do those two things 
indicate, that it was hard and reddish brown in color? A. 
The hardness indicates the presence of fibrous tissue in 
place of muscular tissue, which should normally be there. 
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That situation arises when after a certain degree of hyper¬ 
trophy or increased size occurs, the heart muscle no longer 
is formed out of muscle fibres but instead is formed of 
fibres, that is, fibrous tissue. That describes threads or 
fibres that are tough and inelastic, and they give to the heart 
muscle a certain hardness when the muscle is felt. 

The reddish brown color—the heart muscle is a deep red 
as a rule. With the occurrence of the brownish tint, that in¬ 
dicates a degenerative process, that is, a disease of the 
musculature itself. 

Q. This fibrous substance in the ventricle is indicative 
of a possibility of thrombosis; isn’t that correct? A. No, 
sir. 

Q. What does it indicate? A. It indicates that the heart 
reached its limit of replacement or increase, and instead of 
muscle fibres being formed, these fibres which are tough, 
and inelastic in character are formed in their stead. 

**•**•#*•• 

Q. Did you notice an infiltration in the left ven- 
71 tricle? A. I have discussed that too. There was a 
moderatelv marked fibrous infiltration, and the walls 
measured—I have given the measurements. By infiltration 
is meant the formation of the fibrous elements in the heart 
wall. 

Q. Yes. Now, what are the measurements? A. The 
measurements of what? 

Q. Of the ventricular wall. What did that measure? A. 
It measured % of an inch to an inch. 

Q. And what is the normal ? A. Half an inch. 

Q. What do you mean by mitral leaflet? A. The mitral 
valve is the valve that controls the other side of the heart. 
The tricuspid separates the right auricle from the right 
ventricle, or is between those two, and the mitral or bicus¬ 
pid valve separates the left ventricle from the left auricle. 

Q. Were they normal, the mitral leaflets and the margins? 
A. I will have to find it (looking at cards). The margins 
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of the mitral leaflet—the leaflets describe—the valves con¬ 
sist of a leaflet or protuberance of thin tissue that is free to 
move up and down, quite thin. In this case the margins 
were thickened. There were also over the valve atheroma¬ 
tous patches. That word describes patches of fibrotic tis¬ 
sue that occur that are similar to cartilage or gristle. 

Q. What designation did you give those patches? A. 
These conditions—all these things that I have described 
are things that are frequently found in men of this man’s 
age who have suffered from some resistance in their cir¬ 
culatory system, that is, resistance to the force of the blood, 
the most of which is high blood pressure. 

#*•****##• 

Q. Atheromatous patches? What are they? A. 

72 They are patches that are just a little bit thicker 
than the substance of the valve itself and are com¬ 
posed of fibrous material resembling in appearance and in 
feel cartilage or gristle. 

Q. What was the mitral orifice? A. The mitral orifice? 
Q. Yes. A. 4 1 /*) inches. 

Q. What is normal ? A. That is also about 2 1 /> inches. 

Q. Did you measure the valve orifice? A. I did. 

Q. What did that measure? A. 3*4. 

Q. What is the normal? A. A normal measurement 
would be about an inch and a half, from an inch to an inch 
and a half. 

Q. Was there any separation of the left auricle and the 
ventricle? A. That was caused by the fall. That was part 
of this rupture that occurred because of this fall. 

• ••••••••• 

73 Q. How about the ascending aorta? Did you notice 
any patches? A. The ascending aorta, which is the 

part of the aorta immediately continguous or continuous 
with the heart—it is the first part. The aorta leaves the 
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heart and it crosses over and then turns downward. The 
part that goes up is the ascending portion. And in that 
part there were numerous atheromatous patches. They are 
the same thing as 1 described for the patches on the valve. 

Q. What is the left coronary? A. The heart is supplied 
itself, that is the heart muscle is supplied by two systems 
of arteries, one going down the left and one the right side. 
And the left coronary was markedly sclerosed, or there 
were dense calcareous deposits in the wall, and it was oc¬ 
cluded or shut off in part of its course. 

Q. Explain in plain English what that indicates. A. 
Well, sclerosed means hardened. The arteries normally 
are of the texture and resilienev of a moderatelv heavv 

m * •> 

elastic band. As one grows older this elastieitv and 
resiliency is frequently lost. The loss is due to the deposit 
in the vessel wall of calcium. Now, after that vessel has 
become somewhat hardened and lost some of its elasticity, 
that is described as sclerosis. The word sclerosis means 
that. 

Calcareous deposits are likewise areas of calcium. Not 
only is the entire vessel somewhat hardened, but there is a 
concentration in certain small areas of this calcareous or 
calcium material; and that was true in this case. 

Q. Doctor, with those conditions that you found, what in 
your opinion was the condition of this man as to his health ? 
A. He had a bad heart. 

Q. Did you have a blood test made in connection with 
your autopsy ? A. I took a specimen of the blood and sent 
it to the —ordered it sent to the District Chemist for analy¬ 
sis. 

• •••••#«*• 

74 ! Q. And you got a report in the official course? A. 
That is right. 

Q. And that is part of your file? A. It is. 

• •••••#•*• 

76 Q. Doctor, do you take a blood test of every body 
—that comes to you for an autopsy? A. No. 
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Q. Did you have any reason for ordering one in this 
case? A. Yes, sir. 

Q. Did you order it then yourself? A. I did. 
**#*•*###• 
Redirect Examination 

********** 

77 Q. From your complete examination of the heart 
did you find any condition that would prevent this 

man from living for a period of years if he had not received 
a traumatic injury? A. The answer to that is no. This 
man had a diseased heart, rather markedly diseased; and it 
would be impossible for me to say whether he would have 
lived a week, a month, or ten years. I don’t know that. 

********** 

Recross Examination 

********** 

Q. In taking this sample of blood did you have it sub¬ 
mitted for some specific purpose? A. The question was 
asked whether we take specimens on all bodies. The answer 
to that was no. We take specimens routinely on all traumatic 
deaths, people who die because of gunshot wound, struck 
with an automobile, riding in an automobile, or have falls, 
or have any other type of traumatic death, unless there is 
something about it to preclude the necessity, as a child. So 
therefore, this man having met a traumatic death because 
of a fall, as such according to route we took a specimen of 
the blood for test as to its alcoholic content. 

********** 

78 Q. When did you take this specimen of blood. A. 
During the performance of the post-morten. That is, 

during the post-morten examination the specimen was 
taken. 


********** 






Q. Doctor, what percentage of alcohol was reported by 
the chemist in this blood ? A. Seventeen hundredths 

79 per cent. 

By Mr. Shea: 

Q. Seventeen hundredths of one per cent, isn’t it? A. 
That is right. It is point seventeen per cent. Seventeen 
hundredths percent. 

Further Redirect Examination 

80 By the Court: 

Q. I didn’t quite get his distinction of drunkenness. Did 
you say, something less than complete immobility? A. An 
individual—these—I am trying to classify these conditions 
of intoxication, which I think is a better word. They try 
to put a numerical value on the thing, that is, to estimate 
the alcoholic content of the blood, and coordinate that with 
the symptoms that are actually seen in the individual. Class 
one runs along between one and two, that is, point 1 and 
point 2, the individual will show some signs of intoxication, 
described as perhaps talking a little more freely than ordi¬ 
narily, laughing a little more easily, apparently feeling 
good, in high spirits; however, not markedly incoordinated, 
not staggering, and able to function fairly normally. There 
is some impairment of his coordination function, but it is 
not marked. It is not notable, and the individual meeting 
that person would be conscious perhaps after a minute or 
two that he had had a drink; but actually he would not 
think that he was markedly intoxicated or drunk. 
#•*•••••## 

81 Q. This figure 17 is in the 1 to 2 class? A. That 
is between 1 and 2. 

• ••••••••• 

Further Recross Examination 
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82 Q. Doctor, isn’t seventeen one hundredths of one 
per cent of alcohol in the blood positive indication 

that a person has been drinking? A. Yes, sir. 

Q. And isn’t fifteen one hundredths— A. Any alcohol 
in the blood above the normal amount is an indication that 
the person has imbibed alcohol. 

Q. Do you know, Doctor, whether or not there has been 
any legislation adopted by the States, that is, the laws of 
these two States, that fifteen hundredths per cent of alcohol 
in the blood is prima facie evidence of intoxication? 
*•••••••*• 

A. Yes, sir. 

83 Q. Doctor, would you mind stating the normal 
amount of alcohol in the blood? A. Five ten-thous¬ 
andths per cent. 

*##•*•*•*• 

84 Further Cross Examination 

Q. Doctor, would one and a half of an ordinary Scotch 
highball produce that seventeen one hundredths per cent of 
alcohol in the blood? A. No, sir. Not at all. 

#••••••••• 

Alfred C. DeMazon 

90 Cross Examination 

91 Q. Did you go with the police up to the sixth floor? 
A. Yes, sir. As a matter of fact, I took the police 

myself up there to the sixth floor. 

A. I went to my office first, because I didn’t know where 
the body came from. So the first thing I did is to go to my 
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office. And then, if I do recollect, two policemen or three 
policemen were there. 

Q. You don't know yet where the body came from, do 
you? A. No, sir. I don’t know yet. 

Q. You said that you attended the banquet. * # # * you 
went in the banquet room from time to time? 

A. Oh, yes. I was completely in charge of the ban- 

92 quet. 

Q. Was there any liquor served that night? A. 
Yes, sir. We served cocktails to start out, and white wine 
and red wine and champagne. 

Q. Did they have a separate room where they served re¬ 
freshments before— A. The end of the lobby was formed 
as a cocktail party. I mean, they congregated over there 
and had cocktails in the first part of the room. Then they 
w’ent in the main ballroom to have the banquet. During the 
banquet time we served white wine, red wine, and cham¬ 
pagne. 

Q. And after the banquet you had rooms upstairs where 
they— A. Y"es, sir. They retired upstairs. 

Q. You knew Mr. Kenney? A. I did, sir. 

Q. You saw him at the banquet? A. Yes, sir. 

Q. He was drinking just the same as all the other guests? 
A. I presume, like everybody else. 

Mr. Shea: Just a minute. No presumptions. 

The Court: That will be stricken. Just if you know 
whether he was drinking. 

The Witness: Well, sir, everybody was drinking that 
night, sir. It is hard for me— 

The Court: You answered one question. Everybody 
was drinking? 

The Witness: Yes, sir. 

• ••••••••• 

93 Q. Y'ou knew’ Mr. Kenney, didn’t you? A. Yes. 
I knew him for several years. 

Q. Was he a stout man? A. Quite stout. 

Q. Quite broad? A. Yes, sir. 
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Q. And stocky? A. Very. Yes, sir. 

Q. How long had you known him? A. I would say five 
years. Between five and six years; something like that. 

• *••••*••• 

98 Henry F. Montgomery 

Direct Examination 

• ••••••••• 

99 Q. Now, was there any blood there at that time 
around the body? A. I don’t recall seeing any blood 

there. That is my recollection. I don’t recall seeing any 
blood. 

• **••••••• 

105 Cross Examination 

Q. Your name is Montgomery? A. Yes, sir. 

Q. You made a report in this case, did you? A. My part¬ 
ner made the written report. 

Q. Made a written report? A. Yes. 

106 Q. You were there when it was made? It was made 
in collaboration with your partner? A. That is right. 

Q. Have you been to that hotel since that morning? A. 
No. I have not. 

*#****•••• 

Q. Do you remember talking to me out in the hall? A. 
Yes. 

Q. At noontime? A. Yes. 

Q. And I asked you then if you went up to the room, and 
I asked you if Mr. Kelleher was in bed when you went into 
the room, and you said he was. A. I said when I went in 
the room he had gotten up out of the bed. That is, an em¬ 
ployee of the hotel had preceded me into the room. I waited 
at the door with my partner, and he had just gotten out of 
bed when we entered the room. 

Q. Didn’t you tell me that Mr. Kelleher was in bed when 
vou went in ? A. He was. 
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Q. That he had gotten up out of his bed there? A. That 
is right. 

Q. And you had to wake him up? A. I didn’t wake him 
up. 

107 i Q. What? A. I didn’t wake him up. 

Q. But you were there when he was wakened up, 
weren’t you? A. 1 was at the door. 

• ••••••••• 

108 * Q. You made a report, didn’t you, with Officer 
Hunt, and you signed it, you and Officer Hunt? A. 

I didn’t sign it. 

Q. What? A. I didn’t sign it. Officer Hunt signed it. 

Q. You didn’t sign it? A. No, sir. 

Q. Are you sure of that? A. Quite sure. When two men 
work together, as a rule one man makes a report on it. 

Q. Did you report to your superior officers what the in¬ 
dications were of the happenings in that room? A. 

109 Well, the investigation was taken up by Detective 
Sergeant Dalbraith. 

Q. I didn’t ask you that. I asked you if you reported any¬ 
thing yourself. A. I don’t recall that I did. 

Q. About indications in the room? A. I don’t recall that 
I did. 

Q. Did you say anything to anybody about the smear that 
you speak of? You spoke something about a smear. A. 
Well, Dalbraith—that was a possibility. We didn’t know 
what happened there. We just examined the room and the 
window. 

Q. Why do you speak of a smear? What do you mean by 
that? A. It showed some evidence of a possibility that 
something on the— 

Q. Where was that? On the floor? A. No. On the 
window sill. 

Q. On the window sill? A. Yes. 

Q. You don’t know what it was? A. I don’t know what 
it was. 

• ••••••••• 
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110 Q. Was it clear water or w T hat was it? Do you 
know? A. No. It was not— 

Q. Did you make any mention of it in your report? A. 

No. 

The Court: Bear in mind, Mr. Artk, I am not foreclosing 
you. You can ask whether it was a dark smear or a sticky 
smear or a light smear, any questions that you want to ask. 

By Mr. Arth: 

Q. It was wet, wasn’t it? A. My recollection, it showed 
dampness there. 

Q. It was damp? A. A smear, like. That is the only 
thing that I can come to a conclusion that something had 
gone through there that I remember that caused that. 

Q. You don’t know what caused that so-called smear that 
you are talking about? A. No, sir. 

The Court: Ask him how big the smear was, will you? 

By the Court: 

Q. How big was the smear? A. I would say about two- 
thirds of the window that was open to the south. About 
like that (indicating). Just about like that. 

By Mr. Arth: 

Q. About a foot? A. About a foot, I would say. Not 
quite a foot. 

Q. And that mark was just across the window sill? A. 
Across the window sill. 

Q. Did you go up on the roof? A. No. I did not. 

Q. Did you go in any other apartments. A. No. 

111 Q. And examine any other window? A. No, sir. 
Q. Did anybody make any examination or chemical 

analysis of that smear? A. As I say, I left the room shortly 
after that, and Sergeant— 

Q. Sir? A. \ left the room immediately. I didn’t. And 
I don’t know of anyone else that did. 

Q. Was this so-called smear that you mentioned observ- 
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able by just a casual inspection of the premises? A. No. 
It was not. We discussed that. We just could— 

Q. Was it watery? A. Just damp. Just a little bit 
damp there, where apparently—That is my best recollec¬ 
tion of it. 

Q. It might have been a little water or what? A. It was 
—Water had been brushed. It was just a smear on the 
window sill. That is the best recollection I have of it. 

Q. You don’t know’ what it was or w’hat caused it or how T 
long it had been there? A. No, sir. 

Q. Or anything about it, do you? A. No, sir. 
**#*••**#• 

112 Q. You w’ere there on the premises w’hen Dr. Maher 
arrived? A. I was. 

113 Q. Were you present w’hen he pronounced the body 
dead? A. No. I w’as not. 

Q. Didn’t you make a report that about 7:55 a.m., Janu¬ 
ary 27,1938, the body of a man w*as found lying in the south 
court? A. I had previously observed the body there, and 
I probably made that report, w’ritten report. 

• ••••••••ft 

Q. Did you see anything of a diamond ring on Mr. Ken¬ 
ney’s finger? A. I don’t recall seeing it on his finger; but 
I recall that being in his possessions at the station. I car¬ 
ried some personal effects of Mr. Kenney from the apart¬ 
ment. 

**#•**•**• 

115 Q. Did you see any scatter rug in that room? A. 
Yes, sir. 

Q. Where was it? A. My recollection, it wras turned over 
at the end. 

Q. And where wras that scatter rug? A. In the living 
room. 
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Q. Would you give us a little description of it? A. About 
3 by 4; something like that. 

**•••••**• 

A. It was folded up at the end. About a foot of it was 
turned over. 

Q. Did Mr. Kelleher go down and look at the body? A. 
No, sir. 

Q. What did he do ? A. He dressed, and in the meantime 
the ambulance—the body was removed by the ambulance. 
Q. He didn’t go out and look at the body? A. No, sir. 

Q. Not at all? A. No, sir. 

*•*••••#*• 

118 Further Recross Examination 

#•••**•*•• 

Q. Do you know’ w’hether or not there was any precipita¬ 
tion at all in the early morning, between midnight and 8 
o’clock in the morning on January 27, 1938? A. No, sir. 

Q. Was there any snow’ on the court yard where this body 
w’as found? A. I don’t recall that, Mr. Arth. 

119 William H. Sutphin 
#*•••«*#*• 

Direct Examination 

120 Q. Now’, do you recall what time the banquet 
ended? A. No. I do not, sir. Do you mean the ban¬ 
quet dow’nstairs? 

Q. Yes. The main banquet. A. No. I don’t recall about 
that banquet. 

Q. Did there come a time when you left the banquet room. 
A. Yes. Practically everyone goes upstairs to visit among 
their friends in different rooms on those occasions. 

Q. Were there some persons from New Jersey who were 
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staying at the Carlton who were in the city for the purpose 
of attending this banquet ? A. Oh, I believe there were per¬ 
haps a hundred and fifty or possibly tw T o hundred staying 
there. The Chamber of Commerce comes down in large 
numbers for that banquet. 

123 Cross Examination 

Q: Mr. Sutphin, how* long had you known Mr. Kenneyf 
A. I believe about the summer of 1931, sir. 

Q. You and he were intimate friends? A. We were; yes, 
sir. 

124 Q. How long have you known Mr. Kelleher? A. 
Possiblv twentv vears. 

Q. What time did you get to the Carlton Hotel on Jan¬ 
uary 26, 1938? A. That is the night of the Chamber of 
Commerce dinner? 

##*#•**#•• 

126 Q. Did you know that Mr. Kelleher’s deposition 
had been taken? A. I was informed of it. Yes, sir. 
Qi Who told you about that? A. Mr. O’Rourke. 

Q. Did he read to you the deposition? A. No, sir. 

Q. Did he tell you its contents? A. Just casually men¬ 
tioned it. Yes. 

Q. When did he tell you the contents of the deposition? 
A. A week or so ago. 

Q. Did he show you the one that he had or did you see 
the deposition in his office at the time? A. No. He "was not 
in my office. He talked to me over the phone. 

Q. Well, he talked to you? A. Yes. 

Q. At that time he told you -what Mr. Kelleher had said 
in his deposition ? A. He mentioned part of it, sir. 

• •••• ••••• 
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148 Walter Karig 

Direct Examination 

*•*•* *«*•* 

Q. Was your acquaintance casual or constant ? A. It was 
constant in that I saw him at least three times a week in 
my rounds of the Congressmen from New Jersey. 

Q. Did you attend the dinner at the Carlton Hotel given 
by the New Jersey Chamber of Commerce on the night of 
January 26, 1938? A. Yes, sir. 

Q. What time did you arrive there, Mr. Karig? 

149 A. Between 6:15 and 6:30. 

Q. What time was the dinner to start, if you know? 
A. I remember it was to start at 7. 

Q. Prior to the dinner did you see Mr. Kenney there 
that evening? A. Yes, I did. 

Q. Where was he when you saw him? 

• * # * * # 

A. I saw him in the main dining room before the dinner 
began. 

Q. About what time were you seated? A. I think, shortly 
after 7. 

Q. How long did you two remain at the dining room 
table? A. Until the end of the dinner. 

Q. Approximately what time w T as that? A. A little be¬ 
fore 11. 

150 Q. Now, were there drinks served at that dinner 
to the guests there ? A. Oh, yes. 

Q. What do you recall was served? A. Well, there was a 
great deal of ad lib serving. I mean, men sent out for their 
own liquor. I think that would be the main— 

Mr. Shea: Your Honor, I hate to stop him, but I just 
can’t hear him. 
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The Court: Yes. You will have to speak a little louder. 
The Witness: Yes, sir. 

* * * * * ***** 

151 Q. There came a time approximately around 11 or 
a little before when you left the dining room? A. 

152 Y'es. 

Q. Where did you go ? A. I mingled with the crowd 
and eventually went upstairs. 

Q. Were some of the persons at that dinner registered 
and staying at the hotel that night? A. Yes. 

Q. Were all of the persons at that dinner, practically 
all of them, from out of town? A. All were except those 
who were Congressmen. 

Q. Were the Congressmen mostly from New Jersey? A. 
I think they all were. 

Q. Can you recall approximately where you went up¬ 
stairs after leaving the dining room? A. Except that I 
went where everyone else was, I don’t remember the floor. 

Q. Were there few or many persons in those places that 
you went ? A. Oh, the corridors were quite crowded. 

Q. Did you see Mr. Kenney on any of the upper floors? 
A. I saw him in the hallway. 

Q. What was he doing at that time? A. He was leaning 
against a door jamb talking with one other Congressman 
from New Jersey and another man, who was strange to me. 

Q. Do you remember whereabouts that was or what time 
it was? A. It must have been 11:30. 

Q. Did you see him after that? A. No. I went home or 
went back to my office shortly afterwards. 

• •*•• ••••* 

154 Cross Examination 

• •*•• ••••• 

Q. I believe you said you came here in 1934? A. 1934. 

Q. Had you known Mr. Kenney prior to your coming to 
Washington? A. No, sir. 

Q. You said that you arrived at the dinner at 6:15 or 
6:30? A. Yes, sir. 
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Q. Did you go direct to the banquet hall? A. Well, I had 
to pass through the cocktail room to get to the banquet 
hall. 

**#•*••••• 

Q. Did you have a cocktail? A. No, sir. 

Q. You don’t drink anything yourself ? A. I do, but not 
when I am working. 

Q. Were you working then? A. Yes, sir. I didn’t go 
there for fun. 

Q. You had nothing whatever to drink during the eve¬ 
ning? A. Yes. I had three glasses of wine. Maybe— 

Q. Were you working then? A. The evening had not 
panned out productively. 

155 Q. That was not the question. Were you working 
then? A. Yes. 

158 Q. Did you observe the other folks at the banquet 
table as well as Mr. Kenney. A. Yes, sir. 

Q. You didn’t notice whether they drank anything? A. 
Yes. 

Q. Did any of them drink anything? A. I don’t think I 
understand your question. 

Q. Did any of these guests take drinks? A. Yes, sir. 

Q. You have said that you had your eye on Mr. Kenney 
practically all the time; is that correct? A. I couldn’t help 
it. 

Q. I am not asking you whether you could help it. I am 
asking you— A. Yes. 

Q. —if it is a fact. A. Yes, sir. 

Q. There are other folks in there near Mr. Kenney aren’t 
there? A. Yes, sir. 

Q. Could you say whether or not they took any drinks? 
A. I can say I surmise they did. 

Q. Why did you single out Mr. Kenney now and say that 
he didn’t? A. Because the only drink that I saw served 
him I consumed myself. 
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Q. The only one you saw served him? A. Yes. 

159 Q. Mr. Kenney was not seated at the head table? 
A. No, sir. 

Q. Where any other Congressmen absent from the head 
table. A. I think, most of them were. 

Q. Scattered around? A. Yes. 

Q. Do you know everything that Congressman Kenney 
did there that evening while you were at the table. A. Ev¬ 
erything, sir? 

Q. Yes. Can you tell us what he did in the way of eat¬ 
ing his food? A. I don’t remember. 

Q. What vegetables did he have? A. I don’t remember 
that. 

Q. All you remember is the liquor; is that correct? A. 
Yes. 

Q. Did you see whether or not he had champagne for 
dinner? A. I did not. 

• ••*•*•••• 

Q. Now, after you left the banquet hall and went 

160 upstairs, what did you do up there? A. I just 
1 mingled with a crowd of people and those whom I 

had not been able to speak to at the table. 

Q. They had refreshment rooms up there, didn’t they, 
where they were serving liquor? A. Yes. 

Q. Did you go in them? A. Yes. 

Q. Did you drink any liquor? A. No, sir. 

• *•••••••• 

161 Q. You don’t know the date of this banquet of 
your own independent recollection? A. No. 

Q. You don’t know whether it was 1937, 1938, or when 
it occurred? A. I go to so many banquets, sir. 

Q. How many banquets do you attend as a rule in the 
course of a winter? A. Probably ten. 

• ••••••••• 
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Q. Mr. Karig, do you recall other banquets which Mr. 
Kenney attended when you were present? A. No, sir. 

Q. Or dinners? A. No, sir. 

Q. Did you attend any other banquets when the New 
Jersey delegation was present? A. Every one. 

9 Deposition of Harry A. Kelleher. 

Question: How old are you? Answer: Fifty-two years. 

***••#•#*• 

10 Question: And were you assigned to a room or 
rooms by the Hotel? Answer: My recollection is a 

double room, 610-612. 

Question: As to the construction of that room, will you 
briefly explain your recollection as to how it was arranged ? 
Answer: There were two rooms—a room at the left hand 
a lavatory and bedroom. I am speaking to the left going 
down that hallway. To the right they had a sitting room 
with probably half a dozen chairs, a settee, and a telephone. 
They had windows. 

Question: Referring specifically to the bedroom of the 
suite you occupied, do you recall its construction as to the 
window arrangement? Answer: Yes. The window ar¬ 
rangement was extremely to the right going into the room. 
The lavatory was on the left and two beds set between the 
lavatory and the windows. 

11 Question: Was there a radiator in front of it? 
Answer: I could not say. 

Question: Going now to the dinner that you before stated 
was given by the New Jersey Chamber of Commerce in 
honor of the Congressional delegation from New Jersey, 
did vou attend that dinner? Answer: I did. 

w 

• •*•*♦###• 

Question: During the dinner, did you observe Congress- 
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mail Kenney imbibing in any alcoholic drink? Did you see 
him take a drink? Answer: No. I did not see Congress¬ 
man Kenney during the dinner except to shake hands with 
him and say hello. 

Question: After the dinner, will you briefly trace your 
steps indicating any connection which you had with Con¬ 
gressman Kenney? Answer: On the same floor, the sixth 
floor, the Chamber had two communicating rooms and they 
were inviting members of Congress to go up there and 
have something to eat and drink. Congressman Wolver- 
ton passed by and spoke to me and a man from Newark, 
his first name was Ted, and invited me in to have a drink. 
I went in there and was only there a very few moments 
when Congressman Sutphin and Congressman Kenney 
passed by 

• ••••*•••• 

12 we went over and Congressman Kenney had a Scotch 
highball after we got in and Congressman Sutphin 
had a bottle of beer and I had a Scotch highball. 

Question: Is that all that was ordered while Congress¬ 
man Kenney was there? Answer: Yes. 

Question: Did the Congressman drink all the highball 
ordered for him? Answer: No, he did not. 

Question: About how T much did he drink? Answer: I 
would say he consumed about fifty per cent of it. 

Question: About one-half of it? Answer: Yes. 

• ••••*••*• 

15 Question: Following Congressman Kenney’s ac¬ 
ceptance of your invitation to stay with you that 
night and following his statement that he had to arise early, 
did you then advise the hotel operator or clerk that you 
wanted to be called at a certain hour? Answer: Yes. 

Question: What time? Answer: Nine o’clock. 

Question: Mr. Kelleher, following your retirement, suc¬ 
ceeding that of Mr. Kenney, did I understand you to say 
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you first awakened about 8:30 the next morning? Answer: 
In the morning, yes, about 8:30. 

• •*•****## 

16 Answer: By the time I had attired myself, this 
knock came on the door and the representatives of 
the Police Department asked to enter. 

Question: Did they then talk to you? 

Answer: Yes. 

Question: What was the nature of their visit? 

Answer: Well, it was similar to what we are doing here. 
They asked me practically everything that took place be¬ 
tween Congressman Kenney and I that night and also that 
morning. 

• ••*#••••• 

146 “Q. Referring to the windows, you stated that the 

windows were push-out windows. How were those 
windows constructed? Was there or was there not—” 

##*##••••• 

“A. They were French windows; probably the sill was 
not more than 4 inches from the floor. 

• ••##*•••• 

Cross (Deposition). 

19 Question: You checked in what time the after¬ 
noon of January 26, 1938; about four o’clock would 

you say? Did you order some whiskey immediately? 
Answer: Yes. 

20 Question: When did you first see Congressman 
Kenney that evening? 

Answer: I saw him in the reception room of the Cham¬ 
ber of Commerce where they had their affair after the 
dinner. 

Question: Did you see him at the dinner? 

Answer: Just to shake hands and say hello and go on. 
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Question: Did you sit near him during the dinner? 
Answer: No. 

#*•••••••• 

Question: Did they have an ante-room where they served 
liquor l 

Answer: I said we had a room on the sixth floor where 
we retired after the dinner. 

Question: Were they the rooms you occupied or others? 
How far away were they? 

Answer: The banquet room where the dinner was held 
was on the first floor and rooms occupied by Chamber of 
Commerce and myself were on the sixth floor. 

21 Question: Did you pay the liquor bill from your 
own room? Do you recall what it was? 

Answer: The whole bill -was thirteen dollars and some¬ 
thing. 

Question: When did you pay that? 

Answer: The morning of leaving the hotel. 

Question: What time did you leave ? 

Answer: Very close to noon. 

Question: Do you recall Mr. Kenney leaving the hotel 
about midnight? 

Answer: No. 

Question: He was not with you? 

Answer: He w^as not with me at all previous to midnight. 
Question: Did you help him to bed ? 

Answer: No, he was undressed before I got to bed. 
Question: Do you recall whether or not you left your 
suite to look for Mr. Kenney about seven o’clock in the 
morning? 

Answer: The next morning, early—no sir. 

• ••••••••• 

22 Question: What was your office in the New Jersey 
Chamber of Commerce? 

Answer: Vice-president. 
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Question: At the conclusion of the banquet, you did not 
pay the bill for the liquor consumed at the banquet? Do 
you know who did? 

Answer: No. 

• *•••••••• 

23 Question: Was it under freezing? Was it cold? 
Answer: I don’t remember. 

Question: • • • Mr. Kelleher, did you order any 

whiskey sent to your room before or after the banquet? 

Answer: Some before but none afterward except beer 
and that beer was especially for Mr. Sutphin who was drink¬ 
ing beer. 

Question: Was there a pinch bottle of Scotch? 

Answer: Yes. There was a bottle of Scotch and a bottle 
of Overholt and that is all that I can remember. And there 
was beer—two bottles. 

162 Carroll Meigs 

Direct Examination 

• #•••••••• 

166 (Mr. Shea handed Plaintiff’s Exhibit 5 to the jury.) 

The Court: Don’t deliberate, members of the jury. You 
can look at it, but don’t deliberate yet. Understand, I didn’t 
-want to hurry you. 

(The jury passed the plat around and looked at it.) 

A Juror: Your Honor, I would like to ask one question. 
I had better ask it at the desk, I think, with counsel. 

The Court: Very well. 
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The Court: I think you can ask that from the jury box. 
You have no objection? 

Mr. Arth: No. 

(Thereupon proceedings at the bench were concluded.) 

(The juror returned to the jury box.) 

Juror No. 6: I want to ask you if the verticle scale on 
that drawing is the same as your sectional scale where you 
give that section. 

The Witness: All three are the same. 

Juror No. 6: All three. What is that scale? 

The Witness: One inch to the foot. 

• *•••••••• 

169 The distance from the inside of the radiator here 
to the lock and handle will be three feet four and 

seven eights inches. That is the horizontal distance. 

By Juror No. 6: 

Q. Closed or open? A. Open. With the window open. 

I have shown here in the plan this line here, the outside 
line, the wooden mat upon which the radiator stood. The 
radiator—that little mat stood up above, one-half to five- 
eights of an inch above the carpet, similar to a strip of wood 
that you sometimes see around fireplaces when they are 
above the floor line. It is beveled off to reduce the possibil¬ 
ity of anybody tripping over it. The mat is shown here in 
this elevation and in this plan too. I think that is about all 
that I can offer. 

• *•••••••• 

170 By the Court: 

Q. You don’t show there the width of the outer window 
sill. How much is that? A. This sill here (indicating) ? 

Q. The outer sill. You have the width of the inner sill. 
A. That is approximately 7 inches. 

The Court: Is that all you want to show on that? 
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Mr. Shea: No. I have another question, I believe, your 
Honor. 

By Mr. Shea: 

Q. Have you the dimensions of the room available here? 
Are they on there? A. The dimensions of the room 
171 are not here. I don’t have them. 

#*##••***• 

Q. Where is the entrance door to that suit? A. To the 

suit ? This is the entrance door here. 

Q. And the little foyer there before— 

You go into the room from the foyer? A. From the 

fover. 

* 

Q. Is there any direct connecting door between 612 and 
614? A. No direct connection. You just go through the 
foyer. 

The Court: Or do you want a ruling? 

173 Mr. Shea: I wish to withdraw it temporarily with 
the privilege of renewing it after we are better satis¬ 
fied as to the law on the point. 

The Court: You are withdrawing it for the present? 
Mr. Shea: That is right. 

(The jury resumed their seats in the jury box.) 

By Mr. Shea: 

*•*#*#••*• 

Q. I will ask you, for the purpose of operating this type 
of window, this particular window, if in your opinion this 
was a good form of construction? A. It is not. 

Q. Will you explain why sir? 

Mr. Arth: Your Honor, do I understand that that ques¬ 
tion is directed to any particular feature of this window 
or the whole layout. If it refers to the whole layout, I 
object to it your Honor; and I move that the answer be 
stricken, because it amounts to exactly what was asked a 
moment ago before this recess. 
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The Court: What was it—that it was a good form of con¬ 
struction? 

Mi\ Arth: I object to that and move that the answer be 
stricken out. 

The Court: What is the relevancy of “a good form or 
construction.” 

Mr. Shea: That is very material. 

The Court: Whether it is a good form? 

Mr. Shea: Why, yes. 

The Court: Things might be good and having nothing to 
do with whether reasonable care was exercised. 

Mr. Shea: “Good” is an adjective modifying “form.” 

The Court: Good form? 

Mr. Shea: Can I change it? 

174 The Court: Let us get the record clear now\ I 
grant your motion, and you will ignore that evidence. 

Q. I will ask this question, then: For the purpose of op¬ 
erating that particular window in your opinion is that a 
reasonable form of construction? 

Mr. Arth: Reasonable? 

The Court: Don’t answer it. Do you object to it? 

Mr. Arth: I object to it, your Honor. “Reasonable form 
of construction?” What does it refer to? What does “rea¬ 
sonable” refer to? Do you refer to any particular feature 
of the construction? 

Mr. Shea: Yes. 

Mr. Arth: Please preface it with that if you confine it 
to that. I object to it. 

The Court: I sustain the objection as it is worded. 

Q. For the purpose of the operation of that window, Mr. 
Meigs, I will ask you if the radiator in the place that it is, 
its size, the type and width of the sill, in your opinion con¬ 
stitute— 

Mr. Arth: Now, your Honor— 

The Court: Let him finish his question. 

By Mr. Shea: 

Q. (continued) —a reasonable safe form of construction? 
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Mr. Arth: I object. 

The Court: That gets back to this other question which 
you just said you would withdraw until after the adjourn¬ 
ment. 

Mr. Shea: I didn’t mean to change our position by the 
form of this question. I thought this would be proper un¬ 
der the circumstances, and I gathered that from the case 
that I had presented to your Honor and also others. 

The Court: I thought it was understood that this legal 
question would be looked up by both sides even more fully 
during the week end. 

175 Mr. Shea: That is true. 

The Court: If that is the understanding, I can see 
no point in asking questions which are of the same char¬ 
acter as the one that was asked as to which we are making 
an investigation over the w T eek end. 

Mr. Shea: I will have permission at that time to recall 
this witness? 

The Court: Oh, yes. 

Mr. Shea: With that in mind I will permit you to cross- 
examine, Mr. Arth. 

Cross Examination 

By Mr. Arth: 

Q. Mr. Meigs, what experience have you had in archi¬ 
tectural designing and so forth? A. I have been in the 
business for a number of years. 

• *•••••••# 

Q. Did you ever design a hotel? A. No. I didn’t ever 
independently— 

176 Did you ever design an apartment house? A. I 
never designed—yes. I have designed an apartment 

house. 

Q. How many? A. Two. 

Q. Were they accepted? A. One of them was never built. 
The other was built. 
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Q. Which apartment house was that? A. It is an apart¬ 
ment located at Fifteenth and E Street, Southeast. 

Q. How large an apartment is it? A. It is a two-story 
building. 

Q. How long ago was that, Mr. Meigs ? A. That was in 
1936,1 believe. 1935 or 1936. 

• ••••••••• 

The Witness: It is 2100 Fifteenth Street, Southeast. 

Q. Has the apartment a name? A. It has no name. Just 
a street address. 

• **••*•••• 

Q. What sort of windows were in that apartment? A. 
Double-hung windows, similar to these. 

Q. Did you ever design any construction with casement 
windows? A. I frequently have, in residences and so on. 

• *•••••••• 

177 By Mr. Arth: 

Q. What structures have you designed with casement 
windows? A. My own house is one. All of the new resi¬ 
dences that are scattered all over town. 

• *•••••••• 

Q. Are you familiar with the Building Code? A. Fairly 
familiar. 

Q. Is there anything in the Building Code that you know 
of that prescribes the height of windows? A. No. 
179 Q. Is there anything in there that prescribes the 
size of windows ? A. There is. 

Q. That refers only to the cubic content in feet of the 
window, as it relates to the room that is to be ventilated 
and aired and lighted by that window; isn’t that correct? 
A. You mean the square feet of area rather than the cubic 
content? 
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Q. Yes. A. It refers to the ventilation— 

Q. I mean the square feet. A. It has to do with the ven¬ 
tilation of the room, and the minimum areas of windows are 
prescribed in relation to the floor area of the room. 

• #*#•••••• 

180 Q. Now, in respect of the clearance, the total 
clearance, between the mullion and the frame when 

this window is fully open, it is how much in inches? A. 
Thirteen and three-eighths inches. It is marked on the plan 
there. 

Q. In other words, when this window is fully open* this 
total space between this center mullion and the edge of the 
window if the window is wide open is thirteen and three- 
eighths inches? Is that correct? A. Yes. 

Q. A little over a foot? A. Yes. 

Q. Now, is that so with respect to the other half of the 
window’? A. They are identical. 

Q. Now’, there is a similar w’indow to the right of this 
w’indow that you have pictured here, is there not? A. That 
is right. 

Q. What is the space between the tw’o windows? A. I did 
not measure that. 

Q. Why not? A. I w’ent there to measure the window, 
and I took only such measurements as I thought necessary 
to make the drawing that you see there. 

Q. Have you a picture of the radiator before the two 
window’s? A. The radiator was protruding into this win¬ 
dow. That extends beyond the w’all between the windows 
and over into the other window’. 

Q. That window is constructed of rather heavy material, 
is it not? A. The window itself? 

181 Q. Yes. A. It is a steel casement. 

Q. The steel part—it is not the standard weight? 
It is heavier, is it not? A. I could not say. 

Q. Didn’t you observe that? A. No. I didn’t check on 
the weight of the metal in the window. 

Q. Do you know the make of the window frame? A. No. 
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Q. So you couldn’t say whether it was a standard type 
or not, could you! A. Not definitely. No. 

Q. What about the radiator? Could you say how long 
the radiator is? I mean only this portion that you have 
right here (indicating). Could you say how long that is? 
A. No. I could not 

Q. Could you tell us how high it is? A. It is marked on 
there. 

Q. Seventeen? A. Seventeen inches is the height of the 
radiator. 

Qj Isn’t that a standard size radiator? A. Seventeen 
inches is quite frequently used. 

Q. Isn’t it a standard size radiator? A. It is one of the 
standard sizes, numerous sizes. 

Q. It is a standard size ? A. That is right. 

Q. Did you notice the construction of the radiator? A. 
No. 

Q. Can you tell what make it is? A. No. 

Q. You couldn’t say whether it was a coil radiator or 
what it is? A. No. 

Q. Did you notice the bearings, whether they are 
182 standard construction or above the ordinary? A. No. 

I didn’t. I didn’t take that into view in my observa¬ 
tion. 

Q. Did you see any French windows in that room? A. 
French windows? 

Q. Yes. A. Do you mean— 

Q. In the room. A. These are the only two window’s that 
are in there. 

Q. There is no French window there? A. No. 

Q. Did you see any w’indowr in the room that is four inches 
from the ground? A. No. 

The Court: You might ask him to explain the difference 
between a French w’indow and a casement window. 

Mr. Arth: I am coming to that. I am sorry. 
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By Mr. Arth: 

Q. Is this a casement window? A. That is a casement 
window. 

Q. Tell us what a French window is. A. French window 
is a window which goes all the way to the floor and opens 
as a casement either inward or outward. It is a hinge win¬ 
dow, but it is generally meant to be one that goes right down 
to the floor. 

Q. Now, did you go into Secretary Hull’s apartment on 
the floor above ? A. Did I go into it ? 

Q. Yes. Secretary Hull’s apartment. A. No. 

Q. You don’t know whether they are French windows 
there or not, do you? A. No. 

Q. Did you notice whether there are any French windows 
in that hotel? A. No. I didn’t. 

183 Q. You confined your entire work and observation 
to what we find here? A. That is correct. 

Q. You didn’t even measure the room? A. I didn’t mea¬ 
sure the room. 

Q. Nor the location of the beds? A. Well, I saw the 
beds there. I didn’t measure them. 

Q. You don’t know’ how large a room it is? A. I can give 
you an approximation of it, if you like. 

Q. No. I don’t want that. It w’as easily ascertainable to 
you, was it not ? A. Certainly. 

Q. Now, you drew a little sketch in chalk on the board. 
This—I don’t know how you are designating that on the 
record—you said w r as a corridor here? A. Yes. 

Q. You have the entrance to this apartment, this suite 612 
and 614, here (indicating)? A. Yes. 

Q. Is that accurate? A. No. 

Q. It is not? A. That is a sketch. 

Q. When the entrance door is open what do you look in 
right before you? A. As I recall, you can see those two 
doors and a little bit of the w*all beyond it. 

Q. Perhaps I can refresh your recollection. Isn’t this 
bedroom here directly in front of the door? A. I wouldn’t 
know. 
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Q. Do you know the height of the ceiling? A. I don’t be¬ 
lieve I took that measurement. 

1S4 Q. Do you know the cubic content of the room ? A. 
No. 

Q. Do you know whether the window conforms to the 
building regulations in respect to its height ? A. 1 can give 
you my opinion. 

Q. No. All I want is whether it does. A. I don’t know. 

Q. Have you shown any of the stone facing of the build¬ 
ing outside of this building? A. 1 have shown the thick¬ 
ness of the building wall. 

Q. That is what I meant. Tell us what it is, please. In 
other words what is the difference between the inside of 
this window and the outer wall, and the edge of the wall ? A. 
Approximately one foot seven inches. 

Q. One foot seven inches? A. That is right. 

Q. And what is the distance from the outside of the 
window ? 

Mr. Shea: From what to what? 

By Mr. Arth: 

Q. (continued) The outside of the window to the inner 
edge of the sill. A. One foot one and five-eighths inches. 

Q. So the entire distance is two feet seven and five eights 
inches; is that correct ? A. What entire distance ? 

Q. What did you measure that the window was from the 
inside of the window to the outer edge of the wall? A. 
That is about seven inches. 

Q. About seven inches? A. Yes. 

Q. From the outside of the window to the inner edge of 
the sill. A. One foot one and five-eighths inches. 

Q. So it is only one foot eight and five-eighths inches from 
the inner edge of the sill to the outer edge of the sill ? 
185 A. That is right. 

Q. Did you operate these windows? A. I did. 

Q. In operating this window, the one to the left, the left 
half of this window, did you stand against the sill and open 
it? A. Yes. 
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Q. In operating the right half you can stand here and put 
your foot here and reach it without reaching over the 
radiator and open it? A. You can do that. Yes. 

Q. Wouldn't you do it? Isn’t that the practical thing to 
do? You say you can do it? A. Yes. 

Q. Would there be any— A. You can also lean over 
the— You can reach over the radiator. 

Q. You can reach over it or not as you wish depending 
upon your position; isn’t that correct A. Yes. 

Q. And the distance from the floor to the top of the sill 
is 22Va inches there? A. That is from the carpet. 

Q. Yes. A. To the sill. 

Q. Did you measure this side of the window as well as 
that side—the sill? A. No. I assumed that the sill was 
level with the floor. 

Q. You assumed that it was? A. Yes. 

Q. Did you measure the other window to the right of this 
one? A. No. 

Q. Is this part, the outer part of the window, these two 
panes, the clearance above the casement? A. They are 
fixed. 

18fi Q. They are stationary, are they not? A. Yes. 

Q. Aren’t the window panes made of heavy plate 
glass? A. I couldn’t answer that. 

*##••••••• 

Q. You didn’t look at that? A. No. 

Q. What is the -width of the vertical cross bar in the win¬ 
dow halves at the center ? A. A. I don’t know. 

Q. What is the customary place for a radiator in a room? 
A. Generally at the windows. 

Q. In front of the window? A. That is right. 

Q. Why ? A. Because that is where the cold air comes in 
and that is where you -want the heat. 

Q. And that is where the radiator is? A. Partially. 

Q. Partially? A. Yes. 

Q. Does it extend beyond the window? A. It goes be¬ 
tween from one window to the other. 
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Q. Isn’t the whole radiator under the window? A. It 
centers on the two windows. Yes. 

Q. So it is under the two windows, isn’t it? A. Part 
of it is. 

Q. The only part of it that is not is the distance between 
that which you don't show, the distance between this window 
and one that is over to the right which you don’t show? A. 
That is right. 

Q. Why don’t you show that other window, Mr. 

187 Meigs? A. I didn’t feel that there would be any 
need of it. 

**•••••••• 

Q. Tell the jury what a mullion is. * * * A. A mullion 
is a piece of wood or steel, vertical, or stone, separating two 
portions of a window, and it is not movable. It may be part 
of the structural elements of the building. 

Q. Is the center bar of that window a mullion? A. The 
upright. 

• #•••••••• 

Q. What is that mullion made of? A. It is steel. 

Q. Do you know how wide it is ? A. No. 

Q. Do you know how deep it is? A. It is the same depth 
as the sill, and that is an inch and an eighth. 

*#•••••••• 

Q. And how wide you don’t know? A. No. I don’t. 

*#•••••••• 

188 Q. You said you did not show on the drawing the 
; thumbscrew appliance on the window? A. No. 

Q. Had you any object in leaving that out ? A. Yes. The 
object was to make the drawing clearer and more readily 
understandable. 

Q. Is there anything else that you left off to make it more 
clear and understandable? A. Well, I didn’t show any nuts 
and bolts and things of that type. 

Q. You did show the handles of the window? A. Yes. 
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Q. But you didn’t think it was necessary to show the bar 
that controls the width of the opening? Is that true? A. 
Inasmuch as that could be readily explained. 

Q. Mr. Meigs, did you try to operate the window by the 
bar that you show in the placement of the window with 
respect to its being opened a certain distance? A. Xo. 

Q. Xo bars were pulled ? A. Xo. I operated the window 
by means of the handle. 

Q. You didn’t use the other? A. That is not what op¬ 
erates the window, you see. 

Q. I am asking you. You can operate the window 
189 with that, can’t you? You can close it by that? A. 

No. 

Q. If the latch is down, if the handle is down, you cannot 
open that window with the other feature ? A. If the handle 
is locked, you can’t open the window at all. 

Q. I said, if it is down, if it is unlocked. If the window is 
unlocked at the mullion, can’t you operate it without touch¬ 
ing that handle? A. Yes. 

Q. That is all that I -want to know. 

You say you operated the window by a handle, Mr. Meigs. 
You operated it into the mullion; isn’t that correct? A. 
That is correct. 

Q. Where did you stand when you did that? A. In front 
of the window. 

Q. In only one position? Don’t look at counsel. Just an¬ 
swer this question. Did you stand in only one position? A. 
I don’t recall. I did that two or three times. 

Q. Did you stand over to the left of that pane and open 
the window? A. One time I did it that way. Yes. 

Q. And the other time what did you do? A. I reached 
over the radiator. 

Q. And opened it and closed it ? A. Stretched out and— 

Q. And operated the window ? A. To see how it would 
work. 

Q. Did you operate any of the other windows ? A. No. 

Q. Just that one-half of it? A. No. Both of those sash 
in that window. 
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Q. You made no observation whatever of the condition of 
the wihdow, the structure of it? Wasn’t your answer a lit¬ 
tle while ago that you didn’t know how much the weight 
of the steel was or whether it was heavier than ordi- 

190 nary ? A. That is true, yes. 
#*•••••••• 

Q. Did you observe the kind of fastening? A. It is what 
is called a cam-operated lever handle. 

Q. A cam-operated lever handle? A. Yes. 

Q. Explain the cam, what happens. A. Well, there is a 
little piece of metal fastened to the mullion which has a 
bevel on it, and then the handle has a little arm sticking up 
at an angle from the side which moves into place as you 
move that handle down against this beveled piece of metal, 
which acts as a frame and pulls it securely against the 
frame. 

Q. That is the ordinary? A. That is the ordinary cam 
handle that you find in a great many windows. That is the 
locking device. 

191 Q. Yes. The locking device of a casement window, 
isn’t it? A. It is not the only type. 

Q. You say it is the ordinary type? It is the usual? A. 
It is usual. 

Q. Now, when both of those windows are open, that mul¬ 
lion is still stationary, isn’t it? A. That is right. 

##•••#••## 

193 Q. Now, calling your attention to the height about 
which you testified on direct examination, Mr. Meigs, 
did you state whether that was the height of the window sill 
from the floor or the carpet? A. From the carpet. 

Q. What is that distance? A. One foot ten and a quarter 
inches. 

Q. That would be twenty-two and a quarter inches? A. 
Yes. 

• • • • • * 
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198 Q. Are you familiar with the practice of heating? 
A. Somewhat, Mr. Arth. 1 don’t pretend to be a 

heating engineer. 

Q. You don’t know how large the radiator ought to be 
in order to properly heat a given cubic content of atmos¬ 
phere? A. 1 can compute that. 

Q. You don’t know in this case, though, the cubic con¬ 
tents of the room, do you? A. No. 

199 Q. So you could not say how large the radiator 
ought to be? A. To heat that room? 

Q. Sir? A. How large the radiator ought to be to heat 
that room? 

Q. Yes. For that particular room. A. No. Not offhand. 
Q. Mr. Meigs, did you say that the radiator was two 
inches from the -wall? A. The rear of the radiator. 

Q. Is 2 inches? A. Is about two inches from the wall. 
Yes. 

Q. What part of it? A. The entire back side of the radi¬ 
ator. 

Q. What kind of radiator is it? Do you know'? A. It is 
cast iron. 

Q. Oh, yes. But is it any particular make of radiator? 
A. I don’t know' w T hat the make is. 

Q. You know all different makes, don’t you? A. There 
are several. 

Q. You know 7 the Corto and the Royal? A. There is a 
Corto. 

Q. Corto, Royal, National, American, and others? A. Yes. 
Q. You couldn’t say w’hether this w r as either one of those 
that I mentioned? A. No. 

Q. You said the supply pipe of the radiator was bent? 
A. The pipe has joints and takes an offset. The pipe itself 
is not bent. 

Q. The pipe itself is not bent? A. No. 

Q. You say that that is not the proper construction? A. 
I don’t believe I said any such thing. 
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200 Q. Oh, pardon me. The fact that those joints are 
there places it closer to the wall, does it not? A. The 
pipe passes through the floor an inch and three-quarters 
closer to the wall than where it rises direct to the radiator. 

Q. And it is bent there toward the wall; isn’t that a fact? 
A. Yes. 

Q. It does not extend over into the room or anything 
like it, lean over toward the wall? Isn’t that correct? A. 
At the floor line it is closer to the wall than it is above the 
floor line. 

Q. Exactly. A. Yes. 

Q. Mr. Meigs, in the construction of radiators and in de¬ 
signing them you are not bound by set rules of architecture, 
symmetry, and that sort of thing? A. As to symmetry? 

Q. Yes. A. There are no set rules. 

Q. You can design a window’ as you please, can’t you, 
whether it be a casement window or a double-hung window, 
or what, just so you comply with the building regulations 
and afford enough ventilation and light— A. That is true. 

Q. —for the purpose of the window’s; isn’t that~true? 
A. That is true. 

Leon Chatelain, Jr. 

202 Direct Examination 

206 The Court: Members of the jury, the last state¬ 
ment of this witness was not responsive to the ques¬ 
tion. The statement should never have been made. I have 
ruled on the question as to whether or not this witness can 
testifv as to whether a condition is safe or not. You will 
therefore ignore and eradicate from your minds his testi¬ 
mony that the window was unsafe, or whatever he said, 
and not consider it at all in your deliberations on this case. 
• *•••#•••• 
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By Mr. Shea: 

Q. Bearing in mind what his Honor said, have you com¬ 
pleted your answer as to the unusual arrangement? 

The Court: You had better ask another question or else 
have that one repeated; and I wish to warn you and admon¬ 
ish you, Mr. Witness, to make your answers responsive. 
Mr. Shea: Will you read that question? 

(The reporter read as follows:) 

“Q. I will ask you if in your opinion this arrangement is 
the usual form of arrangement in such construction.” “A. 
It is not for a hotel.” 

“Q. In what respect is it not? Just tell us your reasons.” 
Bv Mr. Shea: 

Q. You had started to give some reasons. Have you fin¬ 
ished your answer to that question? A. It is not the 
usual— 

207 Q. Had you finished your answer as to the things 
that you pointed out which were unusual? A. Yes. 

I had. 

Mr. Shea: You may examine, Mr. Arth. 

Cross Examination. 

By Mr. Arth: 

Q. When were you employed in the case ? A. About two 
days before the case was supposed to first come up. I have 
forgotten exactly what that was. About two weeks ago, 
I think. 

Q. When did you examine this drawing? A. About last 
Monday. Last Monday or Tuesday or last week. 

Q. Did you ever go to that room? A. No, sir. 

Q. In the Carlton Hotel? A. Never went to the room. 
Q. So you know nothing whatever of the building? A. 
No, except from the drawing. That is all. 

Q. You have had considerable experience in architectural 
design? A. I believe so. Yes, sir. 
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Q. Do von build all of vour windows and radiators and 
place them all the same—Do you rind any uniform construc¬ 
tion of that in the art? A. We have certain uniform con¬ 
struction of various heights of buildings which we do. We 
follow usual procedure. Yes. 

**•**#•••• 

Q. You are guided by the Building Code, are you not? 
A. The Building Code does not give us the height of win¬ 
dows or the type of windows. 

208 Q. Of course not. But you have no uniformity of 
design or construction, do you, in your buildings? 
A. In mv own buildings I use— 

Q. Any buildings. A. Yes. We usually follow the regu¬ 
lar procedure. For office buildings we design them along 
certain lines. That is right. 

• #•*•#•••• 

(Witness excused.) 

Mr. Shea: The plaintiff rests, your Honor. 

Mr. Arth: Now, your Honor, I wish to address myself to 
some points. 

The Court: You will be excused, members of the jury, 
until 1:30. 

(The jury retired from the courtroom.) 

Mr. Arth: I move your Honor to direct a verdict for the 
defendant on the ground that there is a total failure of proof 
of negligence of any sort whatever in the case. 

(Argument not transcribed.) 

The Court: I am going to grant the motion. Bring in 
the jury. 

(The jury returned to the jury box.) 

The Court: Members of the jury, the defendant has 
moved for a directed verdict. The questions of law raised 
by that motion have been argued by counsel in your ab¬ 
sence. 
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209 The plaintiff’s action is based upon and founded 
upon negligence. The defendant is not an insurer 
of the guests of its hotel; but if the defendant was negligent 
in the construction or maintenance of its window and the 
general set-up of the window, as it has been expressed, 
and that negligence was the proximate cause of the plain¬ 
tiff’s intestate’s fall and ultimate death, then the defendant 
is liable. 

There is always a preliminary question for the Court be¬ 
fore a case can be submitted to a jury and that is whether 
reasonable, fair-minded men might honestly differ as to 
whether these elements exist, in which event the case must 
be submitted to the jury for determination. But if no 
reasonable, fair-minded man can reach a verdict in favor 
of the plaintiff, the Court has a duty to direct a verdict. 

Now, in determining a motion of this kind the Court must 
construe the evidence of the plaintiff most favorably to 
the plaintiff, and must give the plaintiff the full effect of 
every legitimate inference deducible from the testimony. 

In this case I do not believe on the evidence that reason¬ 
able men might differ as to whether there is negligence on 
the part of the defendant. Negligence is the failure to use 
due care; reasonable care. Reasonable care is that degree 
of car which reasonable persons of prudence and foresight 
would use under similar circumstances and conditions. 

I believe that every man of reasonable prudence and fore¬ 
sight would say that the owner of this hotel exercised rea¬ 
sonable care in connection with the window and the general 
set-up surrounding the window, and that no reasonable man 
could come to any different conclusion. 

But aside from that, I believe that no reasonable man 
could come to the conclusion, assuming that there was negli¬ 
gence, that that negligence was the proximate cause of the 
plaintiff’s intestate’s fall and ultimate death. All we have 
is the fact that he was in this room at 2:30 in the morning; 
that his body was found sometime around 8 o’clock in the 
morning on the pavement below in a line with this open 
window. 
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210 Now, assuming he went out of that window to the 
pavement below, where is the evidence that that was 
due to any negligence on the part of the defendant in the 
maintenance of the window and the set-up surrounding the 
window? It would be pure guessing and speculation, which 
neither you nor I have any right to indulge in in determing 
liability, to assume that he went to close that window be¬ 
cause it was cold and fell out because the handles of the 
window were so far out that to reach it he toppled over. 

The facts surrounding his death are cloaked in mystery; 
and while I have great sympathy for the widow and children 
of this unfortunate man, I cannot allow sympathy to in¬ 
terfere with the performance of what I conceive to be my 
dutv anv more than vou can. 

I therefore grant the motion for a directed verdict. 

Mr. Shea: May the record show an exception? 

The Court: Oh, certainly, Mr. Shea. 

The Clerk: The jurors will rise. Members of the jury, 
by direction of the Court the verdict in this case is that you 
find for the defendant. Is this your verdict so say you each 
and all? 






